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Let the Judges also remember, that 
Solomon ' s throne was supported by 
Lions on both sides . Let them be 
Lions , but yet Lions under the 
throne : being circumspect they 
do not check or oppose any points 
of Sovereignty . 
Francis Bacon, of Judicature 
Essays Civil and Moral 
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1. EVENTS LEADINl, UP TO THE CREATION OF THE CAPF 
SUPREME COURT, 1795 - 1826' 
1 . 1. INTRODUCTION 
In commenting on the effect of the Royal Charter of Jus -
tice of 1827, HahJ.o and Kahn state that ' within a lustrum 
the legal institutions of the Cape had been transmogrified , .2 
However a number of important changes had already been made 
to these institutions in the period preceding the ' lustrum '. 
It is apparent that the legal institutions at the Cape 
were already being altered during the First British Occup-
ation which lcsted from September 1795 to February 1803 . 
On 6 January 1797 c. Vice- Admiralty Court was commissioned 
at the Cape in order to hea r ' all piracies, felonies and 
robberies and all accessori es thereto ' according to the 
law of the Admiralt y . 3 Another innovation occurred in 1797 
when the Governor 4 constituted himself and the Lieutenant-
Governor into a court of Civil Appeal whjch replaced the 
Court at Batavia . S The court was given jurisdiction to 
hear civil c.ppeals in cases involving a minimum of two 
hundred pounds and further appeal lay to the Privy Council 
where the amount in dispute exceeded five hundred pounds . 
Furthermore membershi.p of the Court of Justice was re -
duced from thirteen to eight and the judges were paid 
1 . For a description of the administration of justice 
during the period 1652- 1806 , see G. G. Visagie , 
Regspl~ging en Reg aan die Kaap van 1652 tot 1806, 
Kaapstad : Juta, '969 . 
2 . H. R. Hahlo and Ellison Kahn , South Africa : The 
Development of its Laws and Constitution , London 
Stevens ; Cape Town : Juta , 1960 , p . 20S . 
3. V.C . 58, Commission appointing a Cour t of Admiralty 
at the Cape of Good Hope . 
4 . Earl Hacartney governed the Cape from 5 May 1797 to 
20 November 1798 . 
5 . Er i c A. Walker, A History of South Af rica, London : 













The trials had caused great excitement among the British 
settlers and had evoked severe criticism of the administ-
ration of justice in the English press . In a letter to 
Somerset , the Secretary for Colonies confirmed that the 
Commission had not been sent to coll~ct and redress in -
dividual grievances and would be retrospective only where 
necessary for the purpose of effec t ing practical improve-
50 ments . 
ThE> Commissioners arrived in Simonstown on 12 July 1823 
and on 24 July they opened their inquiry in Cape Town. 
Johnstone provides the following description of the manner 
in which they went about their business ; 51 
' They investigated the system of appeals, studied the 
records of cases on circuit and the correspondence 
of Edwards, notorious for his libel of the Governor . 
Reports were received on the duties of the courts 
of Landdroste and Heemraden , on the cases before 
the Vice- Admiralty Court and the Court of Justice . 
They paid particular attention to the cases where 
there had been a delay in the proceedings , as in 
the case of Hart versus Burnett for default , and to 
the question of fees and costs . They investigated 
also the work of the Commi ttee , consisting of Sir 
John Truter , Hr. Mathieson and His Majesty ' s Fiscal, 
appointed in 1818 by the colonial government to col -
lect and compile the laws of the colony . I 
They completed their inquiry in 1826 and submitted their 
report to the Secretary for Colonies on 6 September 1826 . 
1 . 7 . 2 . THE REPORT 
The Commissioners had been fully briefed on the policy 
which the British government intended to pursue at the 
~o . Theal, loc . eit. , p . 2S7 . Letter dated 21 January 1823 . 
51 . A. M. Johnstone, The Judicial aspects of the 1823 
Commission of Inquirv to the Cape of Good Hope , 


















if six members CQuld not be found, they suggested that 
the cases be held over until the next circuit or that they 
be removed to the Supreme Court at Cape Town for trial . 
The Secretary for Colonies accepted most of the recommen-
dations and copies of the re?ort of the Com~ission of 
Inquiry and thp Ch?rter of Justice were dispatched to the 
Cape . 2 He also enclosed a letter which contained instruc-
tions relevant to the implementation of the Charter of 
Justice . 3 ldhilE" acknowledging that the Charter was a 
direct result of the recommendations made by the Commis-
sioners , he drew attention to the reasons for departing 
from some of them in the Charter . 
2 . 2 . GENERAL DIRECTIONS 
He explained that the British government had rejected an 
immeciate introduction of the English Law because it would 
cause ' extreme confusion and distress ,. 4 However he 
stressed the importance and the necessity of gradually 
introducing thp. English Law and pointed out that skjll 
and circumspection had to be em?loyed in carrying it into 
effect. He stated that the Roman Dutch Law ' adequately 
provided for the ordinary exigencies of life in every form 
of society' and was ' not liable to any such insuprable 
objections as should require its abrupt and immediate 
abandonment , . 5 The Charter had accordingly made no pro-
vision for any change in the general principles of the 
law of the colony and the Supreme Court was enjoined to 
2. Theal , loc . cit . , p. 253 . Letter dated 5 August 1827. 
3 . Theal, loc . cit. 
4 . Theal , loc.cit. , p . 256. 




















judicial establishment . 84 
There was some criticism in the House of Commons when 
Menzies ' appointment was announced . One of the members 
stated t hat ; 85 
' It was not safe to send out as judges , even to places 
where the civil law was adminis t ered , any persons 
not practised in the English law or not habituated 
to trial by jury and the English law of evidence . 
It was impossible tha t any person educated at the 
Scotch Bar could obtain a competent knowledge of 
the civil law .' 
Mr Wilmot Horton rose in defence of the appointment and 
stated that the gover~ment had not lost sight of the prin -
ciple of sending out persons to administer the law in the 
colonies who we r e thoroughly imbued with the principles 
of English Law . He explained that j 86 
' It was at the time thought necessary and indeed it 
was recommended by the highest authorities in this 
country to send out a gentleman acquainted with the 
practice of the civil law ; it being likely that ques -
tions might arise in which his knowledge of that 
branch of jurisprudence would be of the greatest 
utility . ' 
Burton was also dissatisfied that Menz i es had been placed 
above him as the senior puisne judge . In June 1827 he 
pointed out to the secretary fo r Colonies t hat his name 
had originally appeared as the senior puisne in the draft 
of t he Charter . S7 
By the end of November 1827 all of the judges had a[rived 
at Cape Town and were ' hard at \wrk '. 88 HoweVer the Cape 
Colonial Secretary reported that they we r e preventp.d from 
·84 . Theal , loc . cit. , p . 488. Letter dated 29 August 1827 . 
85 . Theal, loc . cit ' r p . 47 . Debate conducted on 29 June 1827. 
86 . Theal , loc . cit ., p . 48 . 
87 . Theal , loc . cit . , p . 22 . Let t er dated 15 June 1827 . 







established as one of the sources of the law itself . 
The silent mechanism , better known as judicial preced-
ent, went largely unnoticed in the early years of the 
growth and develo~ment of the Cape Supreme Court , but 
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opposed the decentralization of the Supreme Court, on the 
grounds that it would result in a want of uniformity in 
the decisions of the courts . Finally the decisions of 
the Supreme Court , as compiled by J udge Henzies,156and 
the early decisions of the Natal District Court, provide 
substantial evidence that the decisions were being recog-
nized and accepted as a source of law, both at the Cape 
and Natal . However it is also clear that the individual 
judges vlere not prepared to be bound by the decisions, 
if they considered them to be incorrect . 
156 . Menzies I Reports (182B - 1849) . The reports were 
edited by Judge Buchanan , and published in 1870 . 
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ANNEXURE 
VICTORIA , BY THE GRACE OF GOD , OF THE UNITED KINGDQt.1 
OF GREAT BRITAIN AND IRELAND, QUEEN, DEFENDER OF THE 
FAITH . TO ALL WHOI"! THESE PRESENTS SHALL CONE, - GREETING . 
Nhereas His late Majesty King h'illiam the Fourth, by 
his letters patent, bearing date the fourth day of May , 
in the second year of his r eign , and in the year of our 
Lord one thousand eight hundred and thirty-two, did 
grant , ordain and appoint, that there should be within 
the colony of the Cape of Good Hope one supreme court 
of justice and certain subordinate or circuit courts , 
t o be holden and therein mentioned; and it was the r eby, 
amongst other things , provided , that nothing therein 
contained should extend , or be construed to extend, to 
prevent his said late majesty, his heirs , and successors , 
from repealing the said letters patent , or any pa r t thereof , 
or from making such further or other p r ovision , by letter s 
patent , for the administration of justice , civil and 
criminal, within the said colony , and for places then, 
or at any time hereafter to be annexed thereto, as to 
his said late majesty, his heirs , and successors should 
seem fit, in as full and ample a manner as if the said 
letters patent had not been made , the said letters patent 
or anything conta ined therein to the contrary anywise 
notwithstanding ; And whereas experience has shown that 
the p r ovisions of the said recited charter, from time 
to time, require amendments for the adapt ion thereof 
to the exigencies of society within the said colony, 
but inasmuch as no authority exists within the same compe-
tent to that purpose , the making of such amendmen t s is 
attended with great difficulty and delay ; now therefore 
for the a voidance of the inconvenience aforesaid, and 
for promoting the administration of justice with i n the 
said COlony, we , of our special grace , mere motion and 
certain knowledge, have granted , appoin t ed and declared , 
and do hereby, for us , our heirs, and successors , g r ant , 
appoint, and declare , that it shall and may be competent 
to the governor, or to the officer for the time being 
administering the government of the said colony, by any 
laws o r ordinances to be by him from time to time made , 
with the advice and consent of the legislative council 
of the said colony , to make provision for the better 
administration of justice within the said COlony, and 
for altering and amending the constitution of the supreme 
court, or of any other court of civil or criminal justice 
within the same , a nd for regulating the manner of proceeding 
within such courts, or any of them , 2nd the limits , whether 
territorial or otherwise , of the jurisdiction of said 
courts respectively, and the t imes and places of holding 
such courts , and the number and functions of the officers 
to be employed in and about the admi nistration of justice , 
1 51 
in or under the o r ders o f t he said courts respectively, 
and the powers and authorities of the judges and other 
officers of the said respective courts , and all other 
matters and things incident to , or which to t hem may 
appear necessary for economical , prompt , and effective 
administration of civil and criminal justice within the 
said colony and its dependencies ; and all such laws and 
o r dinances so as to be made as aforesaid , shall wi t hin the 
said colony and its dependencies have the same force 
and authority as any other laws or ordinances of the 
said governor and legislative council , anything in the 
said recited charter or letters patent contained to the 
contrary notwithstanding ;- provided , that every such 
law or ordinance be so made i n such manner and form , 
and subject to all such rules and regulations, as or 
shall be in force in reference to any other laws or 
ordinances of the local legislature of the said colony ; 
and also p r ovided , that no law or ordinance relating 
to , or affecting the administration of justice within 
the said colony or its dependencies shall take effect 
within the said co l ony , or shall have the force o r author ity 
of law there, until the same shall have been ratified 
and confi r med by us , our heirs , and successors , unless 
the same shall have been passed by the unanimous votes 
of the said legislative council ; but in any case wherein 
any such unanimous votes of the members of the said 
legislature shall be given in favour of the immediate 
operation of any such law or ordinance as afor esaid , 
then , and in every such case , it is our fUrther will 
and p l easure , that the same shall t ake effect within 
the said colony , and shall have the force and authority 
of law immediately from and after the date and e nactment 
thereof ; subject never t heless to our right and authority 
to disallow the same , if in any such case we should be 
so advised : provided , always , tha t nothing in these presents 
contained, no r any act which shall be done under the 
au t hority hereof , shall extend , or be const r ued to extend , 
to prevent us , our heirs and successors , by any o ther 
letters patent t o be by us or them from time to time 
for that purpose issued, under the great seal of the 
United Kingdom , from revoking these presents , or any 
part thereof , or from ma k ing such further or other p r ovision 
fo r t he administration of justic e throughout t he said 
col ony and its dependencies at our and their will and 
p leasure as circumstances may require. 
In witness whereof , we have caused these our l et t ers 
to be made patent - Witness Ourself , at Westminster , 
the 28th day of November , in the seventh yea r of our 
reign . 
By Writ of 
(Signed) 




The Average Period of Confinement for Prisoners Awaiting Trial , during the Petiod 1828-1833 
Court where held. No . 
Cape 'rown , 





































Total number tried 
















OC whom No . confined 
were fo r 100 days 
















p . ct.of the 
number 
committed 
3 p . ct. 
66 . 8 
51.9 
72 . 3 
61.0 
44 . ' 
54 . 5 
48 . 0 
59 . 4 





53 . 6 days 
141 . 9 
115 . 6 
153.8 
157 . 1 
98 .1 
122 . 7 
83.9 
127. 2 
178 . 1 
1 81 . 6 
Average numbe r of days each pri soner was confined before t rial , (including the Quarter Session 




TOTAL NUNI3ER of CIVIL Cl\SES in the SUPREME a nd CIRCUIT COURTS o f the Co l ony i n eiJ.ch 
year , [rom 1028 to 1843 inclusive, 




Clanwill i am , 
\vorcester , 
Worcester & Clanwilliam , 
Swellendam , 
Geo rge , 
Uitenhage , 
1\ 1 bany , 
Somerset , 
Cradock , 
Somerset & Cradock , 
Graaff.-Reinet , 
Colesberg , 
Graaf£-Reinet & Colesberg , 




















Cir c uit Total Annual ave rage . 
0 7088 443 
6 10 3328 208 
0 0 0 
0 0 0 
150 652 41 
52 4 1296 81 
661 930 58 
1388 184 1 115 
3536 4098 256 
0 0 0 
0 0 0 
796 993 62 
0 0 0 
0 0 0 
650 808 50 
493 629 39 




RETURN of CR IM INAL CAS£S indicted in the Ci rcu i t and Supreme Courts in each year , 
from 1828 to 1844 inclusive . 
1828 1829 1830 1831 1832 1833 1834 1835 18 36 1837 1838 1839 1848 
First , 36 11 4 131 84 69 94 73 1 3 182 85 95 109 1 43 
Second , 87 182 1 21 126 95 108 1 21 135 107 125 182 102 115 
Circu i t Total, 123 216 252 210 164 202 194 148 209 210 277 2 11 258 
Supreme Court Total , 33 51 68 55 36 54 42 38 47 40 25 28 32 
Gra nd 'rotal , 156 267 320 265 200 256 236 186 256 250 302 239 290 
1841 1842 1843 
75 80 96 
77 1 0 1 132 
152 1 B 1 228 
41 35 45 








NUMBER of CRIMI NAL CASES indicted in the Supreme a nd Circuit Court s during the period 
i nclus iv e , distinguish ing the c ri mes . 
CRIMES Supreme Albany Graaff- Ui ten - \oJorcester Some r -
Court Reinet & hage & Clan- set & 
Colesberg wi lliam Cradock 
1 . Treason, 0 0 0 1 0 0 
2 . Murder , 4 1 39 33 1 6 30 27 
3 . Culpable Homicide , 14 17 9 6 7 9 
4. Administeri ng Po i so n wi th intent 
to Murder , 1 0 0 0 0 0 
5 . Assault wi th in ten t to Murder, 25 20 9 14 6 8 
6 . Assault with i nt e n t t o do some 
grievous bodily harm , or 
aggravated . 1 6 1 3 7 16 3 4 
7 . Hobbery , 15 5 4 2 5 4 
8 . Assault with in ten t to commit 
Robbe r y , 1 1 0 0 0 0 
9 . Rape, 18 3 1 5 1 4 15 1 3 
1 0 . Assault wi th intent to commi t 
Rape , 1 6 1 1 1 0 13 6 3 
11. Indecency o r I ndecent Assault , 0 0 0 0 0 1 
12. Sodomy, 2 1 2 0 0 4 
1 3 . Att empt to commit Sodomy , 0 0 0 0 2 0 
1 4 . Incest , 1 0 0 0 0 0 
from 1828 to 1843 , both 
Stellen-Swell-Beau-GeorgeTot& 
bosch endam fort 
0 0 0 
8 22 1fi 
3 3 4 
0 0 0 
4 5 1 
5 9 4 
9 5 1 
0 0 0 
8 6 5 
3 2 2 
0 0 0 
0 1 0 
0 0 0 































ANNEXURE 5 (contd . ) 
CRIMES Supreme Albany Graaf[- Uiten- Worcester 
Court Reinet & hage & Clan-
Coles berg william 
15 . Bigamy , 0 0 0 0 0 
1 6 . Pe r jury , 8 6 3 2 2 
17 . Subornation of Perjury & 
Conspiracy , 0 0 0 0 0 
18 . Piracy , 1 0 0 0 0 
19. Arson , 4 5 2 2 5 
20 . A t temp t to connni t I\rson , 0 1 0 0 0 
21. Malicious Injury to Property , 1 2 0 1 0 
22 . Fraud, 1 0 1 2 4 4 0 
23. Fraudelent Insolvency, 5 0 1 0 1 
24 . Forgery , 6 5 0 0 2 
25 . Uttering a Forged Instrument, 0 0 0 0 0 
26 . Coini ng False Money , 3 0 0 0 0 
27 . Ut ter ing False Money , 1 0 0 0 0 
28 . Returning fr om Banishment , 2 0 0 0 0 
29 . Rescuing a Prisoner , 0 0 0 0 0 
30 . Conveying Inst rune nt of escape to 
Pr i sone r under sentence of death , 1 0 0 0 0 
Somer- Stellen-Swell-Deau- GeorgeTotal 
set & bosch endam 
Cradock 
0 0 1 
3 1 3 
0 0 0 
0 0 0 
2 7 0 
0 0 0 
1 0 0 
0 1 2 
1 1 0 
1 1 0 
0 1 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 




































ANNEXURE 5 (contd . ) 
CRIMES Supreme Albany Graa f f- Uiten- Wo rces t e r 
COliC t Re inet & hage & Clan-
Colesberg will i am 
3 1. h'ilfully allow ing a Conv i ct to 
eSCape , 0 0 0 0 0 
32 . llo usebr eak i ng wi th in ten t to 
comm i t violence , 0 0 0 0 0 
33 . Ho useb r eak i ng a nd 'fheft , 12 3 86 78 76 67 
3 4 . 'fheEt , inc lud ing rece i v i ng 
5tolen goods , 335 40 9 362 2 40 206 
35 . I\ssau l t , 1 6 1 3 7 1 5 2 
36 . Send ing a chall e nge to f i g h t a 
duel , 1 0 0 0 0 
37 . Vi olence to a Magict rate , 0 0 0 1 
38 . Contraveni ng Ord i na nce 19 th 
.Ju ne 1826 , 0 0 1 3 2 
39 . Co n travening Orde r o[ King i n 
Council , 2 2 1 1 7 10 
40 . Co n t raveni ng Ord ina nce No . 1 2 
1836 , 1 0 0 0 0 
Somer- Stellen-Swcl l-Beau-Geo rgeTo t aJ 
set & bosch endam for t 
Cr adock 
0 0 0 
0 0 0 0 
~o 83 4~ 1 6 
270 98 11 6 1 1 6 
4 ~ 9 4 
0 0 0 0 
0 0 0 0 
0 6 2 7 
1 3 9 1 1 0 





























, t d ' Ch' f J ' 28 h'l . bl was appOln e act~ng le ustlce , W 1 e a sUlta e can -
didate was sought in England . 
In 1858 Sir William Hodges was selected as the new Chief 
Justice, and Judge Bell had to resume his seat as first 
puisne . Judge Cloete was appointed second puisne, and 
Judge Watermeyer was permanently appointed as third puis-
ne. It was necessary to pass a special Act to secure the 
salary of the third puisne judge , 29 and on 14 August 1861 
an Act was passed for purposes of providing the judges 
with a pension on retirement . 3D Prior to the passing of 
the latter Act , the judges were not entitled to receive 
a pension as a right . In terms of the Pension Act , a judge 
was now entitled to receive a pension after having se r ved 
on the Bench for a period of ten years . The amount pay -
able would be equal to one half of the salary that had 
been paid to the judge , for the three years period immed-
iately preceding his retirement. If the judge had served 
for a period of fifteen years or upwards, he would be en-
titled to receive two thirds of his salary , and if he had 
served for a period of twenty years , he would be entitled 
to receive a pension equal to his full salary . The Act 
further provided that no pension would be payable to a 
judge if he retired before reaching the age of sixty, 
unless he had become disabled . The Act also made special 
provision for the period of service which had been per -
formed by Hendrik Cloete during his stay in Natal . 
28. On 13 November 1857 . 
29 . Act No . 13 of 1861 . 




5.4 . 2. THE JUDGES' CONTRIBUTION 
All three judges delivered an opinion on the proposed 
system of representative government. In this respect, 
Sir John Wylde was responsible for making a major con-
tribution to the constitutional development at the Cape . 
His suggestion that the upper house should be an elec-
tive rather than a nominative body was eventually 
incorporated into the constitution. An examination of 
the individual opinions of the judges provides an inter-
esting insight into their attitudes towards the proposed 
extra-judicial developments which were taking place in 
the colony at the time . 
5 . 4 . 2 . 1. SIR JOHN WYLDE ' S PROPOSALS 36 
Sir John Wylde was of the opinion that constitutional 
change was essential in order to engender respect and con-
fidence in the legislative institution of the colony. 
He had no doubt that the inhabitants were competent to 
shoulder representative government, as there was a suff -
iciency in population , revenue, commerce and general 
public interest. He brushed aside the supposed obstruc-
tions by pointing out that 'a partial and oppressive 
legislature could not legally exercise any prejudicial 
domination over any particular class' , because the auth -
ority of the Governor and the Home government would put 
an !effective stop to any such obnoxious measure ' . 37 
36. British Parliamentary Papers, loc.cit. , p . 40 - 46 . 
37 . British Parliamentary Papers, loc.cit. , p.4'". 

























business at the circuit towns was sufficiently impo r -
tant so as to render three circuits necessary, 'unless 
for the purpose of relieving the gaols by a more speedy 
delivery ,. 113 He pointed out that there would scarcely 
be any business to transact , and that one of the judges 
would be continually travelling on circuit to the great 
detriment of the business of the Supreme Court . He ref-
erred to the fact that he had recently conducted a cir -
cuit which had lasted from the beginning of September to 
23 December 1858. He had held twenty cour t s, which was 
the largest number ever held on anyone circuit , and he 
strongly recommended that the circuits should be split 
into a long and a short one, regardless of whether they 
were to be held twice or three times per year . 
5.7.4 . 2 . JUDGE BELL ' S OPINION 
Judge Bell was also opposed to the Governor ' s plan , and 
he requested the government to reconsider the question . 114 
He pOinted out that it was necessary to consider the in-
terests of the Supreme Court , the Bar , the litigants and 
the government . He explained that the Supreme Cou rt would 
be ' incomplete and insufficient ' without a body of advoc -
ates , and he stated that , ' the larger the body of advocates, 
the greater will be its independence and efficiency ' . 115 
In his opinion , two or three advocates at the seat of the 
court would be wholly insufficient. 
113.Cape Parliamentary Papers , loc . cit . 
114.Cape Parliamentary Papers, loc . cit . Let t er dated 4 
January 1859 . 
'15 . Cape Parliamentary Papers, loc . cit ., p.8 . 
196 

are greater , I venture to say , than are endured by 
any Bar in the world . 1 
Bell was therefore of the opinion that any arrangement 
which increased the already excessive inconvenience to 
the Bar , and which further limited the means of access 
by litigants to that body , should be avoided , not only 
for the sake of the Bar, but also for the sake of the 
litigants who were dependent on their professional ser -
vices . He pointed out that if the Governor carried out 
his plan to hold three circuits , the Bar would have to 
travel for eleven months in the year. He argued that 
the fundamental character of the Supreme Court would be 
destroyed if there was an insufficient Ba r to plead be-
fore the judges, and he explained that ; 117 
' The scheme of the Supreme and circuit courts, seems 
to have been that the Supreme Court should form the 
grand fountain for the administration of the law; 
the cases before it being patiently and fully in -
vestigated , carefully pleaded , fully argued and 
deliberately decided; and that its decision, so 
given, should form precedent for itself , for the 
circuit courts and for the mag istrates ' courts; 
and that the circuit court should be a mere adjunct 
to the Supreme Court for the trial of such cases, 
civil or criminal , as could not conveniently be 
brought to the Supreme Court . But the effect of 
the new regulation, if adopted, will, in my opinion, 
be to convert circuit courts into the institutions 
of primary importance, and to change the Supreme 
Court from a court of original jurisdiction into 
one for reviewing the decisions befo re circuit and 
magisterial courts , upon p roceedings so crude as the 
proceedings of such courts are , and must con t inue 

























'J'<J.ble depicti.ng number or Criminal Cases tried i n the Supreme and Circui t Courts , 
during the period 1054 to 1863 , both inclusive 
YEAR SUPREME COURT ClnCUI'J' COURTS 
1854 4 3 307 
l B~5 45 242 
1356 56 230 
1857 43 306 
1853 42 393 
1359 42 729 
lU 60 43 466 
1361 40 406 
111 62 52 344 
















































had compi led a volume of law reports in 1857 , the first 
real breakthrough occurred in 1870, when the Menzies' 
Reports were published in three volumes . The JUdicial 
Committee of the Privy Council was enla rg ed in 1871,5 
of four 
1876 6by 
when p rovision was made for the appo intment 
paid members . However they were superseded in 
Lords of Appeal in Ordinary . In 1877 Chief Justice de 
Villiers referred to the importance of the Cape Supreme 
Court decisions , when he stated that;7 
7. 2 . 
' The decisions of the Supreme Court of this Colony 
a r e received wi th as much respect in the Courts of 
the Republics and , if I am not misi nfor med , in the 
Courts of Natal and Grigualand West , as the decis-
ions of their own Courts .' 
THE OPENING OF THE EASTERN DISTRICTS COURT 
In December 1864 the Governor issued a proclamation, 
wher ein he stated that the Court of the Eastern Districts 
would be opening at Grahamstown on 4 February 1865 . 8 A 
suitable court house had to be found , a nd the Commercial 
Hall was selected as the venue for the new Court . The 
building had been erected in the 1830 ' s , and had served 
as a venue for civic occasions , theatres , ball s and cir -
cuit courts . 9 In January 1865 Judges Connor and Denijssen 
were offic ially assigned to the Grahamstown Bench . 10 The 
grand openi ng t00k place on t he appointed day in the new-
ly refurbished court house . The following description 
of the interior arrangements appeared in the Grahamstown 
11 Journal ; 
34 & 35 v . c . 91 . 




7 . Eric A YJalker , Lord de Villiers and his times i n South Africa 
1842 - 1914, London Constable , 1925 , p . 77 . Let te r dated 





Cape of Good Hope Government Gazette , Proclamation No . 63 , 
21 December 1864 . 
J.D . Cloete , A Chronicle to mark the Centenary of the Eastern 
Cape Division of the Supreme Court , Grahamstown , 1965, p . 6. 
Cape of Good Hope Government Gazette , Proclamation No . 4 , 
2B Janua r y 1865. 


















Natal to act in his place at Cape Town . When Connor had 
initially bee n appointed as a judge of the Eastern Dis -
tricts Court in Janua r y 1866 , the Secretary for Colonies 
refused to confirm the appointment, because he considered 
it 'i rregular ' for a Governor to remove a judge from one 
colony to another . 61 ~vhen the Cape Colony incorporated 
British Kaffraria, the Secretary for Colonies had direc-
ted that Connor had to return to Natal in order to pro-
vide a place for Fitzpatrick . According to Spiller ; 62 
'A disappointed Connor returned to Natal in July 1866 , 
but in that year he wrote to the Secretary of State 
(for Colonies) , applying for promotion . Fortunately 
for hi m, the Cape Gove r nor , in March 1867 , wrote to 
the Colonial Office , p r oposing that Connor act as a 
judge of the Cape Supreme Court during the temporary 
absence of Wa t er meyer, and that he should succeed 
him in the even t of a vacancy , which appeared prob-
able . The Sec r etary of State (for Colonies) , Bucking-
ham , now offered Connor a choice between the judgeship 
at the St r aits Settlement , Nisadad , and the post out -
lined by the Cape Governor , and Connor accepted the 
latter . I 
When Watermeyer . died the Governor offered Connor a per -
manent seat on the Bench. 63 However Connor declined the 
appoin t ment on the g r ounds that his erstwhile junio r , 
Denijssen , would have been placed ahead of him in o r der 
of seniority , because his own appointment had only been 
a provisional one . He would also have been required to 
return to Grahamstown , which he was unwilling to do . 64 
In March 1868 Connor changed his mind and accepted the 
offer , but the Secretary for Colonies declined the be-
65 lated acceptance . Connor left the Cape Bench on 6 
279 
61 . Peter Robert Spiller, The Natal Supreme Court Its Origins 
(1846- 1858) and Its Early Development (1858-1874), Unp . 
Ph . d thesis, University of Natal , 1982 , p . 133. 
62 . Spiller , op . cit . 
63 . G.H . 23(30 . Letter dated 19 November 1867 . 
64 . G. H. 23(30. Lette r dated 16 December 1867. 




































































! 1. Neglect of duty in that he d; (a) failed to 
I 
! take down evidence properly in appealable cases; 
J (b) postponed the opening day of the circuit court 
at Oudtshoorn from 24 to 26 March 1877, 'he in 
the meanwhile, going on a easure-trip towards 
the Knysna', causing inconvenience and expense 
to suitors, jurors, witnesses, attorneys and 
counsel; (c) delayed judgment for a year in a 
certain case though reminded to do so on several 
occasions, causing inconvenience, anxiety and 
loss to the r 	 es i (d) absented himsel f from 
chambers; (e) absented himself from court on a 
} 	 day specially appointed for a sitting, 'the de­
I 	 fendant being anxious for an immediate hearing, 
as he was about to leave for England in one of 
the mail steamers to sail in a day or two'. 
I 
~, 
2. 	 That he was 'addicted to habits of intemperance 
and insobriety' to the pr udice of the adminis­
tration of justice. 
3. 	 That he suffered from physical debili to such 
a degree as to be unable to perform the duties 
of his office in a fit and proper manner, in that 
he could not give a day's attention to judicial 
work and in the afternoon was as a rule overcome 
by sleep. 
4. 	 That he suffer from 'great mental incapacity 
which wholly incapacitates him for the performance 
of his duties as a judge'. In one instance it 
was alleged that he had directed the jury, where 
the charge was assault with intent to do grievous 
bodily harm, that they might find the accused guil ­
ty of murder. 
When the Committee commenced its deliberations on 28 June 
1878, Fitzpatrick, who conducted his own defence, commenced 
h " b' h t 1141S 	 open1ng statement y stat1ng t a i 
114. Cape Parliamenta Papers, loc.cit., p.xii-xii. 
-----" 
340 
'The only shadow of a shade of anything of the kind 
that I had (of the charges) was from a gentleman, 
whose name I may not mention, who said that the 
charges amounted to this: that I was, like himself, 
on the shady side of sixty.' 
Kahn provides the following concise summary of the pro­
. 115 
ceed lngsi 
'One by one the witnesses to prove the charges app­
eared and were examined and cross-examined. rst 
was Maasdorp, who, Fitzpatrick contended in his 
closing statement, had selected the Committee, 
naming himself in the process, thus becoming 'my 
accuser and prosecutor- a tness against me, and 
one of my judges'. There followed Mr. Advocate 
Ebenezer John Buchanan, M.L.A., two years later, at 
the age of thirty-six, to be evated to the Bench 
and there to remain for forty not very distinguished 
years. Then came Mr. Advocate James Weston Leonard, 
twenty-five years old, of two years' standing at the 
Bar, the peerless 'Jim', at the threshold of a career 
that was to lead him to the office of Attorney­
General three years later, silk at thirty, and a name 
as one of the greatest advocates this country has 
known. Mr. Advocate Sidney Twentyman Jones came 
next, of four years standing, soon to be elevated 
to the Bench in 1882 at the age of thirty-three. 
Denyssen,J., was summoned to produce his notebook 
containing the notes of a case not yet decided, 
which he declined to do. His evidence appears 
rather helpful to Fitzpatrick. Stockenstrom; the 
Rev. Mr. Faure (the interpreter), soon to be the pro­
tagonist in the great case of Upington v. Saul Solomon 
& Co.; C.A.Fairbridge M.L.A., attorney-at-law; T.C. 
Scanlon, M.L.A., attorney-at.law and future Prime 
Minister; C.H. van Zyl, attorney-at-law, the very 
learned author of Judicial Practice and Notarial 
Practice .•. ; several other attorneys and enrolled 
agen ; a magistrate, a depu sheriff; a business 
man; two jurors: all these were also called by Maas­
dorp to prove the charges.' 
1 1 5. Ka hn, 10c • cit., p. 4 3 0 • 
341 
tzpatrick also called a number of witnesses to give ev­
idence 	on his behalf one of whom, Colon G.Dean pitt, 
11 6
stated; 
'I have never seen him in a state of drunkennessi 
in the army we have one term, "drunk or not drunk". 
I have never seen the judge drunk. ' 
On 26 July Fitzpatrick gave his concluding ress to the 
Committee, and 'after setting out the highlights of his 
career, he begged indulgence for having duced, through 
his physician, his state of health for recent years'. 117 
He analysed the evidence against him in a masterly manner 
and: 118 
'One,two! one,two! And through and rough,The vorpal blade went snicker-snack! 
Most of the arges against tzpatrick were dismissed by 
unanimous vote of the Committee. However he decided to 
retire on pension the following year. Unfortunately he 
did not live long to enjoy the fruits of his retirement, 
and he di on 6 February 1880. s place on the Bench 
was filled by Andries Stockenstrom, who assumed office on 
22 September 1879. Stockenstrom had been admitted to the 
Cape Bar on 20 March 1866. He moved to Grahamstown short­
ly thereafter and built up an extensive practice. In 1876 
he was appointed judge of the Griqualand West Land court,119 
and after the work of the court was completed he returned 
to prac ceo In August 1877, Simeon Jacob's health gave 
way and Stockenstrom was appointed Attorney-General, with­
out a seat in Parliament. He remain in office until the 
Molteno nist was di ssed on 5 February 1878, and once 
again resumed private practice until his appointment to 
the Bench. However his health was bad and he collapsed 
116. Cape Parliamentary Papers, loc.cit., p.145. 
117. Kahn, loc.cit., p.431. 
118. Kahn, loc.cit. 
119. See 8.4.2. 
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while on circuit in March 1880. He d.ied. on 22 March and. 
Judge Smith was trans rred from Grahamstown to fill the 
vacancy on the Cape Bench. During the 'appealing years', 
the Chief Justice presided. over the Supreme Court and the 
Court of Appeal, together with Judge Dwyer and. Judge Smith. 
According to Sampson, during the eighties, 'the Chief Jus­
tice was a cold, austere man, much fear and little loved'. 120 
Judge r and. Judge Smith generally concurred in the 
Chief Justice's judgments, 'though Smith often doubt '.121 
Sampson relates the following incid.ent which occurred when 
advocate Innes returned from a visit to England. and. en­
quired of advocate Juta, how Judge Smith was. Juta repli 
'Oh, still dubitante'. 122 According to Sampson, Judge Smith 
was 'the kind.est of men and when he sat alone on circuit, 
the firmest'. 123 On the other hand, Jud.ge Dwyer appears 
to have been a most difficult judge to practise before, 
'because his mood.s were so changeable, and he might be aff­
able or very much the reverse, for no apparent reason what­
soever,.124 Innes describes the volume of work as small, 
and. states that; 125 
'There was no Chamber Court, one d.ay a week sufficed 
for provisional work, and. the simplest of matters re­
ceived the united attention of three judges. I 
However in 1882 the amount of litigation increased enor­
126 mous 
'Bu t the "Chi ef ' s" j ud.gmen ts were usually ter se an,d 
to the point; he rarely analysed. evidence at length 
or quoted in detail the authorities he had consulted. 
It speaks volumes for his perception and. quickness 
of decision that he seldom del ed his judgments over 
a few days, if not given at once, and he allowed no 








Sampson, op.cit. , p.54. 
Sampson, op. ci t. , p.55. 
Sampson, op.cit. 
Sampson, op. ci t. 
Sampson, op.cit. 
Tindall, op.cit., p.32. 
Sampson, op. ci t. , p. 54 . 
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With the promulgation of the Administration of Justice 
Act on 8 September 1879, provision was made to enlarge the 
Bench of the Eastern Districts Court from two to three 
judges. 127 However the Bench remained under strength until 
April 1880. Simeon Jacobs had en elevated to the Bench 
in February 1880, but he was obliged to give up his seat 
soon thereafter on account of ill health. Judge Smith 
was transferr to Cape Town in March, and Sidney Godolphin 
ippard was appointed to the Bench on 20 April 1880. Eb­
enezer John Buchanan received an acting appointment nine 
days later. The following year Buchanan's appointment was 
made permanent. The Bench remain at full strength under 
the presidency of Sir Jacob Barry until July 1883, when 
Judge Shippard was granted a leave of absence. Shippard 
returned in December and remained on the Bench until 1885, 
when he resign to take up the appointment of Administrator 
and Chief Magistrate of Bechuanaland. The vacancy caused 
by ippard's resignation was only filled in November 1885, 
en Christian George Maasdorp was appointed to the Bench. 
In 1886, when the Court of Appeal was abolished, the East­
ern Districts Court consisted of Sir Jacob Barry the 
Judge President, Judge Buchanan and Judge Maasdorp. 
en the Griqualand West Hi Court was establi ed in 1871, 
Jacob Dirk Barry was appointed recorder. John Cyprian 
Thompson was appointed public prosecutor and the Bar was 
represented by advocates Halkett, Hodges, Shippard and 
Maa rp. When the territory was granted Crown Colony 
127. Act No.5 of 1879. 
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status in 1873, Thompson was appointed Attorney-General. 
Apparently ill-health prevented him from taking an active 
part in public affairs, and he was succeeded Sidney 
Godolphin Shippard. 128 Barry resigned e recordership 
in 1878 in order to take up an intment on the Eastern 
Districts Court Bench. Shippard was appointed acting re­
corder. He eventual followed Barry to Grahamstown. 
J.S.Lord, who succeeded Shippard as Attorney-General, 
'gave up his office in preference to either having to 
submit to undue inter ence in the performance of his 
12office or se living in a continual state of "protest",. 9 
Jacobus Petrus de Wet, the Solicitor-General of the 
Eastern Districts Court, succeed Shippard as recorder 
of the Griqualand West Court. However he resigned 
in 1880 in order to take up an appointment as Chief 
Justice of the Transvaal High Court. De Wet was suc­
c ed by James Buchanan, who resigned his appointment 
as a judge in the Orange Free State in October 1880. 
en the Griqualand West High Court Bench was increased 
to three judges in 1882, Buchanan was appointed Judge 
130president. Sydney Twentyman Jones and Percival Mait­
land Laurence completed the compliment of judges at Kim­
berl in September 1882. 
8. 10. DEVELOPMENTS IN THE FIELD OF JUDICIAL PRECEDENT 
During the 'appealing years' judici precedent was openly 

131
recogniz as a source of law. In R v. Strydom the Chief 
128. Matthews, op.cit., p.417. 
129. Matthews, .cit., p.418. 
130. Act No.40 of 1882. 
131. (1880) 1 S.C. 60. 
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Justice made the first reported pronouncement on the 
stare decisis principle, when he stated the following; 132 
'I think that it is a sound rule to ere to, 
that when once the Court s laid down certain 
principles, if they are not found to be in direct 
opposition to the provisions of e law, r the 
Court to abide by them. I 
133Two years later in Marsh v. Makein de Villier's re­
peated that it was sound policy for the reme Court to 
llow its former decisions, and he stated that; 
'If there any doubt we ought certainly to follow 
the previous decisions.' 
In Michaelis v. Braun 134he referred to the case of Botha 
d 136v. BrIn,. k sta han tat; 
I (It) would binding upon us even if not quite 
consistent with the ssage of Grotius.' 
Prior to the establishment of e Court of eal in 1879, 
the Eastern stricts Court was bound to follow the dec­
isions of the Supreme Court to which eals lay. However 
after e establishment of the Court of Appeal, appeals 
from the Eastern Districts Court no longer went to e 
Supreme Court, and it was not icitly bound to follow 
the latter's decis s. Until the annexation of Griqua­
land West in 1880, appeals from the High Court went direct 
to the Judici Committee of the Privy Council. After an­
nexation appeals had to go, in e first instance, to the 
Court of Appeal. Thus from its incep on in 1871, and 
until the abolit n of the Court of Appeal in 1886, the 
High Court of Griqual was not ressly bound by e 
decisions of the Supreme Court. However, in practice, 
the Court of Appeal was real the Supreme Court sitting 
under another name, and the judqes at Grahamstown and 
132. (1880) 1 S.C. 61. 
133. (1882) 2 S.C. 104. 
134. (1886) 4 S.C. 205. 
135. (1878) 3 Roscoe 30. 
136. (1886) 2 S.C. 205 at 208. 
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Kimberley stood the risk of having their decisions over­
rul if they stepped out of line by not following tne 
decisions of the Supreme Court. Furthermore the two 
Judge Presidents had practised r a number of years at 
e Cape Town Bar, and both were conversant with the de­
cisions of the Supreme Court. Judge Buchanan had edited 
the Menzies Reports; and Judge Barry had informed the 
Chief Justice that the Eastern Districts Court had al­
ways followed the decisions of the Supreme Court, 'save 
137for one volume of one term when he was absentl. 
The importance of judicial precedent was further evidenced 
by the rapid growth in the publication of law reports. 
138The current reports of the Court of Appeal, the Supreme 
court,139 the Eastern Districts court,140and the High Court 
of Griqualand 141 began to be printed on a regular basis. 
Furthermore most of the early decisions of the Cape Sup­
reme Court had a~eady been publish 
137. Walker, op.cit., p.108. 
138. Buchanan's Appeal Cases. Cape Appeal Court Reports. Vol.1 : 
1880-4. edited by Mr. Justice James Buchanan and Mr. Justice 
E.J.Buchanan. Published in 1885. 
139. Cape Supreme Court Reports. 27 vols. Published in 1882-1910. 
140. Reports of the Eastern Districts Court of the Cape of Good 
Hope. Vols. 1-5: 1880-7. 
141. Reports of the High Court of Griqualand. Vol. 1. : 1882-3; 
vol.2 : 1883-4; vol.3 : 1884-5; vol.4 : 1886-7. 
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CHAPTER NINE 
9. TWILIGHT YEARS 
9.1. INTRODUCTION 
Although the fundamental structure of the three superior 
courts remained unchanged until 1904, a number of impor­
tant developments took place during the twilight years. 
The grand jury was finally abolished in 1885, land the 
laws governing trial by jury in both criminal and civil 
cases were amend and consolidated. 2 In 1888 the Briti 
Foreign Office decided to rationalize its foreign juris­
3diction by consolidating the Foreign Jurisdiction Act
and issuing a comprehensive Order in Council for Africa. 
In terms of the Africa Order in Council,4 the basis for 
consular jurisdiction throughout the continent was firmly 
establi ed. In practice, four local jurisdictions were 
established, Sand the consuls' judicial powers were prop­
erly regulated and defined. Provision was also made for 
e appointment of a number of Courts of Appeal; and in 
1890 the Cape Supreme Court was given appellate juris­
diction under the Africa Order in Council. 6 Another sig­
nificant development occurr in 1891, when the Cape Sup­
reme Court took over the functions of the Vice-Admiralty 
7Court. 
8In 1892 the law re ting to e a ssion of advocates and 
1. 	 Act No.17 of 1885. 
2. 	 Acts No.22 and 23 of 1891. 
3. 	 6 & 7 Vict., c. 94 as amended. 
4. 	 15 October 1889. (London Gazette dated 22 October 1889). 
5. 	 One in the Oil River Protectorate, another for the Congo Free 
State, one in the British ere on the East Coast exclusive 
of the Dominions of the Sultan of Zanzi r, and one for the 
British sphere North of the Zambesi. 
6. 	 Act No.3 of 1890. 
7. 	 The Colonial Courts of Admiral Act of 1890 (53 & 54 Vict., 
c.27). 
8. 	 Act No.3D of 1892. 
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attorneys was amended so as to provide for the admission 
of practitioners from the neighbouring States on a recip­
rocal basis. However de Villiers was only successful in 
'securing the "half-loaf" of admission to the Cape Bar of 
all those who took their LL.B. degree in any State in 
South Africa' ,9 and 'Union itself failed to level the 
barriers between one State Bar and another'. 10 
Problems were also experienced in the Transkeian territ ­
ories, where the magistrates continued to recognise and 
apply the African customary law. The Supreme Court re­
fused to recognise the validity of the stem when cases 
went on appeal, and the circuit court judges had 'already 
struck down a number of magisterial decisions in lobolo 
cases when in December 1893 the Supreme Court ruled that 
. 	 ..11" . I 11 AAfr~can customary marr~ages were ~ ~Clt un~ons. cc-
d · d 12or ~ng to Saun ersi 
'The chief magistrates told the government that the 
"revolution" this judgment implied threatened the 
stability of the territories. A Bill was therefore 
introduced in 1894 providing that civil suits in­
volving Africans East of the Kei were to go on appeal 
to a newly constituted "Native Territories Appeal 
Court", composed of one Chief Magistrate and two 
assessors. I 
The Bill entered the Statute book as the Native Territories 
13Appeal Act of 1894. The Act was subsequently amended in 
1898 14 in order to provide a right of appeal from the civil 
judgments of the Chief Magistrate to the Supreme Court, 
in cases where one of the parties was white. 
9. 	 Eric A. Walker, Lord de Villiers and His Times: South 
Africa 1842-1914, London: Constable & Co., 1925, p.113. 
10. 	Walker, op.cit., p.114. 
11. 	 C.C.Saunders, The Annexation of the Transkeian Territories, 
Archives Year Book, 1976, p.128. 
12. 	 Saunders, op.cit. 
13. 	 Act No.26 of 1894. 
14. 	 Act No.32 of 1898. 
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In 1895 the jurisdiction of the Supreme Court and the 
gh Court of Griqualand was extended when the territory 
of British Bechuanaland was annexed to the Cape Colony. 15 
In the previous year the Supreme Court was empowered to 
hear appeals from the Matabeleland High Court,16and in 
1896 the law relating to the administration of justice 
17 was consolidated and amended. In 1898 the jurisdiction 
of the Supreme Court was further extenQed in order to 
enable it to hear appeals from the High Court of South­
. 18 ern 	Rh 0 d eSla. 
In 1900 a Special Court was established for the trial of 
19 cases of High Treason and crimes of a political character. 
During the lifetime of the Special Court, the quorum of 
the Supreme Court, the Eastern Districts Court, and the 
20High Court of Griqualand was reduced to a single judge. 
In 1904 the Treason Court and the Special Courts for the 
trial of Mining Offences were abolished, and single judge 
21courts, termed Divisional Courts, were established. The 
Divisional Courts were empowered to sit at all times, and 
appeals lay to the Supreme Court in its appellate capacity. 
The Act further amended the Native Territories Penal Code, 
and provided that all criminal cases, which had previously 
gone on review to the Chief Magistrate, had to be forwar­
ded to the superior courts of the colony. Furthermore all 
appeals arising out of criminal and civil cases heard in 
the courts of the resident magistrates in the territory 
had to be taken to the superior courts of the colony. 
15. 	Act No.41 of 1895. 
16. 	 Matabeleland Order in Council, dated 18 July 1894. 
17. 	 Act No.35 of 1896. 
18. 	 Southern Rhodesia Order in Council, dated 20 October 1898. 
See also the Supreme Court Extended Appellate Jurisdiction 
Act, No.22 of 1898. 
19. 	 Act No.6 of 1900. 
20. 	 Section 10. 
21. 	 Act No.35 of 1904. 
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In 1905 the Divisional Courts were empowered to hear app­
22eals from the resident magistrates' courts. The Act 
further provided that in cases of appeal from the judg­
ment of a Divisional Court, the judge in question was to 
be disqualified from sitting as a member of the Appeal 
Court. In 1907 the High Court of Griqualand was reduced 
to a single judge court, and provision was made for the 
23Judge President to retire on pension on 1 July 1907. 
Final when the union of Southern African States was 
achiev in 1909, a single Supreme Court of South Africa 
was established 'with an Appellate Division at its apex, 
and provincial and local divisions at its foundations , . 24 
The Cape Supreme Court became a provincial division of 
the Supreme Court, and the Eastern Districts Court, the 
High Court of Griqualand, and the various circuit courts 
became local divisions. 25 The Cape superior courts re­
tained their original jurisdiction and jurisdiction to 
hear appeals from inferior courts. The existing judges 
retained office with the same rights to salary and pen­
sions as had prevailed in the colonies. 
During the twilight years, the Eastern Districts Court re­
26mained under the constant 'shadow of dismemberment , . 
27For 	many yearsi 
'The prescribed quota of judges was not kept up; and 
bitter complaints appeared in the press and on platforms. 
The very existence of the Court was almost at stake 
at the turn of the century, owing to this neglect.' 
22. 	 Act No.9 of 1905. 
23. 	 Act No.29 of 1906. 
24. 	 Hugh Corder, Judges at Work: The Role and Attitudes of 
the South African Appellate Judiciary, 1910-50, Cape Town 
Juta, 1984, p.21. 
25. 	 South Africa Act, 1909 (9Edw. 7( c.9). 
26. 	 H.R.Hahlo and Ellison Kahn, South Africa: The Development 
of its Laws and Constitution, London: Stevens; Cape Town: 
Juta, 1960, p.212. 
27. 	 George Randell, Bench and Bar of the Eastern Cape, 
Grahamstown: The Author( (1985). 
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Cloete refers in this connection to a legal dinner which 
was held at Steinmann's Hotel in Grahamstown on 2 February 
281907, and states thatj 
'H. Lardener-Burke, K.C., (the) Solicitor-General, in 
proposing the toast to the Bench re rred to the fact 
that not since 28th February, 1900, had 3 judges, per­
manently appointed and definitely assigned to the East­
ern Districts Court, sat together in Grahamstown until 
the 1st February 1907. I 
Furthermore it appears thatj29 
'For a considerable period during and after the nine­
ties of the last century the civil work of the Court 
was slack and supported only a small Bar and Side Bar. 
Its civil work during that time was reported by meagre 
law reports. What, however, went unchronicled was 
the immense criminal circuit work undertaken by the 
Court. ter 1904 when Sir John Kotze became Judge-
President a great change supervened. The Court carried 
its proper compliment of 3 judges and grew in stature 
until in 1911 it supported a Bar of twenty advocates, 
as many as fourteen of whom used to travel together 
on circuit. The law reports of those years showed an 
increasing record of important civil work, equalled 
at time only by the Supreme Court of the Transvaal 
and in Cape Town. I 
The 	High Court of Griqualand did not fare as well as the 
Eastern Districts Court. It managed to retain its full 
component of three judges until 1907, when it was reduced 
to a single judge Court. The fact that it continued to 
function as a three-judge court for so long can ascribed 
to the necessity for maintaining the Special Courts for 
the 	trial of Mining Offences. When the government decided 
to increase the quorum of judges of the Special Courts from 
one to two in 1888, the Kimberley judges voiced their opp­
.. . h f 11 . 30oSltlon ln teo oWlng termsj 
2~. 	 J.D.Cloete, A Chronicle to mark the Centenary of the 
Eastern Cape Division of the Supreme Court, Grahamstown, 
1964, p.4. 
29. 	 Cloete, loc~cit., p.5. 
30. 	 The Cape Law Journal, vol.5, 1888, p.198-9. 
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'The judges here have always regarded their share 
of the ecial Court work as roughly corresponding 
to the are of Circuit work taken by each judge 
of the other courts, in whi latter work, however, 
the Judges of the High Court have s been ready 
to assist whenever convenient and practicable; but 
the work of sitting as a judge of fact in criminal 
cases is nowhere else imposed on Judges of the Sup­
erior Courts; it is certainly the most disagreeable 
portion of their duties; and while prepared to do 
their utmost to perform any duties which the Legis­
lature think proper to impose upon them, they cannot 
regard with sa sfaction the probable ef t and op­
eration in this clause, if passed in its present 
sh e.' 
31Notwithstanding the judges' opposition the necessary Act
was passed, and from 1 September 1888 two judges were re­
'd 'd h ' 1 C 32 h' ,qUlre to pres1 e over t e Spec1a ourts. T 1S rema1n 
the 	position until 1904 when the Special Courts were ab­
olish , and I.D.B. cases were once again tried before a 
judge 	and jury.33 In 1895 the Cape Colony annexed the 
territory of British Bechuanaland and the High Court was 
given concurrent juri iction together with the Supreme 
34Court 	in the districts of Mafeking, Vryburg and Tuang. 
· 35Accor d lng to De Vos Hugo; 
'Daarmee is die jurisdiksiegebied van die High Court 
met 12 / 865 / 000 ha vergroot. Saam met die 4 / 610 1 000 
ha van Griekwaland-Wes het die jurisdiksiegebied dus 
17 / 475,000 ha slaan.' 
om 1905 the Judge President, P.M. Laurence, was pre­
occupied with the business of the Supreme Court at Cape 
Town. Judge Lange was appoint acting Judge President 
from 1905 to 1907. In 1906 Judge Hopley was transferred 
to Cape Town and the gh Court of Griqualand was re­

36
duced 	 to a single judge court. 
31. 	 Act No.34 of 1888. 
32. 	 Government Notice No.716 of 1888. 
33. 	 Act No.35 of 1904. 
34. 	 Act No.41 of 1895. 
35. 	 G.F.De Vos Hugo, Honderd Jaar Geskiedenis van die Hoog­
geregshof in Noord-Kaapland, Government Printer (S.61667­
1977.78-30)1 p.69. 
36. 	 Act No.29 of 1906. 
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With the abolition of the Court of Appeal in 1886, the 
Eastern Districts Court and the High Court of Griqua­
land were bound to follow the decisions of the Cape 
Supreme Court. In so far as de lliers' court was con­
cerned this in effect meant the decisions of the Chief 
Justice. In the case of Jacobson v. Nitch 37 the Chief 
Justice explain thatj3 
'Stare decisis is a rule which commends itself on 
e grou 0 ts justice no less than on the ground 
of its expediency. I 
39Thus according to Kahni 
'In the pre-Union Cape Colony a doctrine of stare 
decisis was recognized explicitly because of its 
expediency and its equity in giving expression to 
legitimate expectations. A pronouncement of the 
highest court, though it could be rejected by the 
court itself if clearly shown to be wrong, was 
(subject to certain exc tions) absolutely binding 
on the other courts. I 
40This made clear in the of Ex rte Ziedlerwas 	 case 
where the High Court of Griqua nd stated that however it 
might have decid the case in the light of the Roman 
Dutch authorities cited, had it been res integra, it was 
41bound by the decision of In re Booysen. Anders ints 
42 
out, however, that;' 
'Some of the old cases in the Cape reports are very 
briefly reported, and the grounds of the judgment 
are often obscure; in such cases the precedents 
ere record have afforded little or no guide to 
later judges, who have at times been constrained to 
regard the point for decision as res in ra. ' 
From 1904 when the judges at Cape Town, Grahamstown and 
Kimberley could sit as Divisional Courts consisting of 
37. 	 (1890) 7 S.C. 174. 
38. 	 (1890) 7 S.C. 174 at 178. 
39. 	 Ellison Kahn, The Rules of Precedent Applied in South 
African Courts, South African Law Journal, vol.84, 1967, p.46. 
40. 	 (1897) 8 H.C.G. 
41. 	 (1880) Foord 187. 
42. 	 C.P.Anders, Judges and Judgment, African Law Journal, 
vol.27, 1910, p.373. 
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one judge for the trial of civil matters, it would r 
that;43 
'No 	Bench-not even one of a single judge-need have 
followed the ruling of a Divisional Court. I 
Anders states that the Divisional Courts occasioned a 
divergence of views on some important 1 al questions, 
44and lains thati 
'A decision of such a Divisional Court is not binding 
on another court, as Judge-President Kotze pointed 
out in Chinn v. Chinn 1908 E.D.C. 439 (though the 
dictum s no ere reported), although th (the 
Eastern Districts' judges), said he, were certainly 
bound the decisions of a full Supreme Court. I 
45In the case of Henderson v. Hanekom the Chief Justice 
drew attention to e distinction between the ratio deci­
dendi and an obi 	 when he stated that an obiter 
was 	 not intended to decide a question not then before the 
court, and was therefore not a previous decision. 
The 	 recogni on of judicial precedent as a source of law 
and the acceptance of the stare decisis principle was sub­
. d hI' .... 1893 46Jecte to t e ow~ng cr~t~c~sm ~n : 
'There is a strong tendency springing up of degener­
ating our Cape Law System into Case Lawi in making it 
a collection of prec ents... (0) ur reports are get­
ting volunimous. Our barristers are get ng into the 
position of ing able (in many cases) to quote So v. 
So instead of Voet, Van Leeuwen, Grotius, Van der n­
den and other authorities, and stare decisis is the 
general cry, even echo by our Judges. I 
Final of the 24 cases which were taken on eal to the 
Judicial Committee of e Pri Council during the period 

47
1880-1910, 15 were upheld and 8 were upset. The remaining 
case was uph d on the first action, but was reversed on 
the 	second. 
43. 	 Kahn, loc.cit., p.47. 
44. 	 Anders, loc.cit. 
45. (1903) 20 S.C. 517. 
46. 	 The Cape Law Journal, vol.10, 1893, p.214. 
47~ 	 See ANNEXURE IIfor a Table depicti the cases which 
were en on appeal. 
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9.2. TRIAL BY JURY 
48In 1885 the stem of grand juries, ich d est ­
ablished in 1828, was finally abolished. During its life­
time it had restricted to cr nal trials in the 
reme Court, and had been condemn as a useless anomaly. 
It provided that no criminal tri could take place fore 
the grand jury had returned a 'true bill', 'notwithstanding 
the protection af rded by a pr ratory examination 
the need for the Attorney-General to decide to indict,.49 
However the lists of grand jurors were retained the 
purpose of selecti juries in civil cases as provid 
Act No.30 of 1874,50and to render grand jurors liable 
to serve as pet jurors in the Supreme Court. 
51On 1 December 1891 an Act was promu ated to amend a 
consolidate the law relating to juries. Provision was 
52made for the appointment of 'special jurors' who d to 
a) 	 Own immovable proper to e value of one 

thousand s; or 

b) 	 be the ier as a tenant of property to the 
value of one thousand five hundred pounds; or 
c) 	 although nei er the owner nor occupier of bLe 
property, described in the jury lists as an 
architect, a civil engineer, a broker, manager of 
a bank, rna er or secreta of a fire or Ii 
assurance any or society, or of any company r 
the administration of estates, or be in the receipt 
of salary amounting to five hundred pounds per annum. 
The prosecutor or e accused could to the Supreme 
Court, the Eastern stricts Court or the High Court of 
48. Act No.17 of 1885. 
49. Hahlo and Kahn, op.cit., p.213. 
50. See 7.6. 
51. Act No.22 of 1891. 
52. tion 6. 
L 
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Griqualand for an order directing that e trial should 
be conducted by a special jury.53 
It appears that the underlying purpose bind e intro­
duction of special juries was to avoid the possibility of 
'Koegas-type' trials from recurring. 54 On 1 December 1891, 
the law relating to trial by jury in civil cases was also 
55
amended. The Act reiterated that questions of law were 
to be reserved for the court alone. Trial by jury was 
extended to the Eastern Districts Court and the Hi Court 
of Griqualand at the option of either party, where the 
56amount of damages exce ed one hundred pounds. Where 
the 	amount of damages was less than one hundr pounds, 
either party could apply to court for leave to try such 
a case by jury.57 Furthermore provision was made for the 
jurors to be selected from the list of special jurors in 
the manner provided and directed under Act No.22 of 1891. 
Civil juries, however, proved a ilure,58and in Griqua­
land West th were never resorted 59to. 
9.3. THE AFRICA ORDER OF COUNCIL OF 1889 
On 11 July 1890 the Supreme Court was authoriz to hear 
appeals from any court acting under the Africa Order in 
Council of 1889. 60 The Africa Order in Council, which was 
brought into force on 15 October 1889, was part of the 
British Foreign Office's effort to rationalize its foreign 
juri iction in Africa. The Order laid down the basis for 
53. 	 Section 28. 
54. 	 See 8.3. 
55. 	 Act No.23 of 1891. 
56. 	 Section 6. 
57. 	 Section 7. 
58. 	 See in this regard; Sti li C.T.R. 528; 
Michau v. Ashe 19 S.. i v. Heatlie 9 C.T.R. 604. 
59. so, op. cit., p. 60 . 
60. 	 The Supreme Court Appellate Jurisdiction Extension Act, 
No . 3 0 f 1890 . 
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consular jurisdiction throughout the African continent. 61 
Four local jurisdictions were established, and the consul's 
judicial powers were properly regulat and defined. Acc­
ording to palley;62 
'The consuls were authorized to make Queen's Regul­
a ons for the peace, order, and good government of 
subjects with the approval of the Secretary of State, 
who was given powers to apply to such areas laws of 
any of the African possessions with modifications 
and adaptations.' 
It appears that the indigenous peoples were not liable to 
the jurisdiction r ulated by the Africa Order unless the 
ruler of a protectorate 'had consented to e exercise of 
jurisdiction over his subjects, or unless they were Brit ­
ish protected persons'. 63 Although the Africa Order was 
intended to operate within the British sphere of influence 
North of the zambesi,64provision was made for the Cape 
Supreme Court to sit as a Court of Appeal for the purpose 
of hearing appeals from the consular courts of law. The 
Supreme Court, when sitting as a Court of Appeal under 
the Africa Order, was obliged to determine any matter 
brought fore it;65 
'In accordance with the law which the Court from 
which such matter is brought either on appeal or 
upon a case stated in writing may, by the aforesaid 
Order in Council, or by any other order, law or rule 
binding upon the said Court, lawfully apply to the 
decision and determination of such matter.' 
However, as far as can be ascertained, the Supreme Court 
was never called upon to exercise appellate jurisdiction 
over a consular court operating North of the Zambesi. 
61. 	 See the London Gazette dated 22 October 1889 for the 
full text. 
62. 	 Claire Pall , The Constitutional History and Law of Southern 
Rhodesia 1888-1965 : With special reference to Imperial 
Control, Oxford: Clarendon Press, 1966, p.57. 
63. 	 Palley, .cit' r p.78. 
64. 	 Palley, op.cit., p.57. 




9.4. THE VICE-ADMIRALTY COURT 
9.4.1. INTRODUCTION 
e Court of ce-Admiralty at the e of Good Hope was 
an off t of the Court of Admiralty in England. It had 
been esta i ed in 1797 by a Commission of the High Court 
of Admiral The High Court of Admiral , which had been 
created Royal Prerogative in the Seventeenth Century,66 
developed ind endently of the common law courts. It ad­
ministered a stern of law derived from customs containing 
elements of viI Law, which included the ri t to bring 
. 	 d . . . 67actlons 	 an ln rem agalnst lpS. 
The Courts of ralty and Vice- r had two branches, 
known r ectiv as the Instance Court, which exercised 
normal Admiral jurisdiction, and the Prize Court. The 
68
latter was call into operation only in the event of wari 
or otherwise deal with ships and goods 
by the naval forces of e Crown, 
ken 	 in land expeditions in which 
rces were engaged. 1 
A right of eal 1 from the decisions of e Colonial 
Vice-Admiralty Courts to either the High Court of ral 
or to the Privy Council, depending on whether the ce­
A~miralty Court had en commissioned by the gh Court 
of Admiralty or e . 69Soverelgn. 1Appea s f rom ht e .Prlze 
Courts lay to a ttee of Privy Councillors and Judges, 
which was known as e Lords Commissioners of s in 
.Prlze C 70auses. 
66. 	 Kenneth Roberts-Wray, Commonwealth and Colonial Law, 
London: Stevens, 196 
67. 	 Roberts-Wr , op.cit. 
68. 	 Roberts-Wr , op.cit., p.472. 
69. 	 Roberts-Wray, op.cit., p.468. 





When the Cape reme Court was establish in 1828, Sir 
n Wylde was ssioned as a j~dge of the Vice-Admiralty 
Court. 71 He took over the office from Judge Kekewich, who 
been elevated to e Supreme Court Bench. The Cape 
Vice-Admiralty Court, which existed independen of the 
Supreme Court, exercis concurrent jurisdiction with the 
latter in Admiralty causes. In practice ere e it was 
possible to have one's suit determined by either court. 
The choice of forum was no means academic as two s­
terns of law were in operation. e Supreme Court was 
iged to e Roman Dutch Law, whereas e Vice­
ralty Court i the principles of Engli Admiralty 
72Law. 
9.4.2. PRACTICE, FEES AND JURISDICTION 
On 23 June 1832 the Engli Parliament passed an Ac 3 for 
e purpose of regulating e practice and fees in the 
Colonial Vice-Admiralty Courts. The jurisdiction of the 
courts also received attention. The Privy Council was 
authorized to make rules and regulations 'touching the 
prac ce to be observed in suits and proceedings in the 
several Courts of Vic ralty,.74 The rules, r u tions 
and tables of fees had to be entered in the public record 
books of the courts, and copies had to be 'constan hung 
preserved in some con icuous part of the court, 
in the office of the registrar,.75 The Act further 
provided that whenever a ip, or the master ereof, 
71. 	 The future Chief Justices were all commission as ce­
ralty Court Judges. 
72. Smith v. Davis (1878) 8 Bu • 66. 
73. 2 W.1V., c.51. 
74. Sec tion 1. 
75. 
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come within the 1 li ts of any Vic ralty Court, 
proceedings cou be commenced before e court, notwi 
standing that the cause of action might have arisen outside 
76
the limits of the court's jurisdiction. 
9.4.3. THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 
77The icial ttee Act of 1833 provided that from 
1 June 1833 all s or applications in Prize actions 
and all other act s and proceedings in the Admiralty 
and Vice-Admiral Courts, which had previously been made 
to the High Court of Admiralty or to the Lords Commission­
ers in Prize Causes, had to be made to the Judicial Com­
mittee of the Privy Council. The registrar of the High 
Court of Admiralty was 0 ig to attend the proceedinos 
of the Judicial Committee en Admiral matters were 
being considered, and he was au rized to transact, per­
form, and do all acts, matters, and ings necessary in 
78respect of the appeals. 
In 1843 provision was made for appeals to be heard by not 

79
less than three members of the Judicial Committee. The 
ici ttee was au riz to make interlocutory 
orders and decrees, to administer all oaths and affir ­
mations, and to do all things necessary, which the Admir­
alty Courts were empowered to do before the powers of 
eal had been transferred to the Judicial Committee. 
Appeals had to be conducted in e same form and manner, 
76. Section 6. 
77. 3 & 4 W.1V., c. 41. 
78. Section 29. 




and the same persons and officers, as if the appeals 
had been made to the High Court of Admiralty or to the 
Lords Commissioners in Prize Causes. All Is 
the Vice-Admiralty Court of the Cape of Good Hope had to 
be ed with e registrar of the gh Court of Admir­
alty within twelve calendar months from the 'giving or 
pronounci of any or r, decree, or sentence appealed 
from,.80 The JUdicial Committee was further authorized 
to make rules, orders, regulations respecti the 
practice and mode of proceedings in 1 appeals from the 
ce-Admir Courts. Final it was granted the same 
power for punishing contempt, compelling appearances, and 
enforcing judgments as had been gran to the Judge of 
the High Court of Admiral under the Admiralty Act of 
1840. 81 
9.4.4. THE ADlVlIRALTY ACTS OF 1840 AND 1861 
83In 1840 82 and in 1861 the jurisdiction of e High Court 
of Admiral was extended. However, these Acts did not 
then apply to the ce-Admiralty Court at the of 
Good e. This was confi in the case of Crooks & Co. 
v. ricultural erative Union Ltd 84where it was stated 
that; 
'The law a nistered in the Vice-Admiral Courts 
prior to 1890 was the General Maritime Law, as re­
cei and nistered in the High Court of Admir­
alty, the jurisdiction being that of the High Court 
of Admiralty prior to the ssing of e statutes 
extendi that Court's jur iction, save in so r 
as it was affected by subsequent legislation.' 
80. Section 11. 
81. Section 7. 
82. 3 & 4 V., c. 65. 
83.24 & 25 V., c. 10. 
8 4. 1 9 22 AD 4 2 3 . 
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85Furthermore in The Yuri Maru case it was stated that the 
British Parliament legislated for the Vice-Admiralty Courts; 
'Not by reference to the powers of the High Court 
of England, but by a scheduled statement of causes 
of action in respect of which jurisdiction was newly 
conferred. ' 
9.4.5. THE VICE-ADMIRALTY COURTS ACT OF 1863 
86In terms of this Act the Vice-Admiralty Courts were ex­
" d' . . h f 11 . 87press1 y granted Jurls lctlon ln teo oWlng matters : 
1. 	 Claims for seamen's wages. 
2. 	 Claims for master's wages, and for his disburse­
ments on account of the ship. 
3. 	 Claims in respect of pilotage. 
4. 	 Claims in respect of salvage of any ship, or of 
life or goods therefrom. 
5. 	 Claims in respect of towage. 
6. 	 Claims for damage done by any ship. 
7. 	 Claims in respect of bottomry or respondentia bonds. 
8. 	 Claims in respect of mortgage where the ship has 
been sold by a decree of the Vice-Admiralty Court, 
and the proceeds are under its control. 
9. 	 Claims between the owners of any ship registered, 
in the Possession in which the Court is established, 
touching ownership, possession, employment, or earn­
ings of such ship. 
10. 	 Claims for necessaries supplied, in the Possession 
in which the Court is established, to any ship of 
which no owner or part owner is domiciled within 
the Possession at the time of the necessaries being 
supplied. 
11. 	 Claims in respect of the building,equipping, or 
repairing within any British Possession of any 
ship of which no owner or part owner is domiciled 
within the Possession at the time of the work being 
done. 
85. 	 (1927) AC 906 (PC) 913. 
86.26 & 27 V., c. 24. 
87. 	 Section 10. 
~ 
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88Jurisdiction was also confirmed in the following matters 
1. 	 In all cases of breach of the Regulations and 
Instructions relating to Her Majesty's Navy at 
sea. 
2. In all matters arising out of Droits of ralty. 
e Act in no way restricted the jurisdiction conferred 
upon any Admiralty Court in respect Ofi 89 
'Siezures for breach of the Revenue, Customs, Trade, 
or Navigation Laws, or of the Law relating to the 
abolition of the slave trade, or to the capture and 
destruction of pirates and pirate vessels, or any 
other jurisdiction lawfully exercis by other 
Court wi thin Her t-1aj esty I s Dominions. I 
The Cape of Good Hope Vice-Admiralty Court was ressly 
given jurisdiction in matters where the cause of action 
had arisen beyond the limits of the colony.90 Furthermore 
e period of time within which an appeal had to be lodged 
was reduced om twelve to six months. 91 
9.4.6. THE VICE-ADMIRALTY COURTS ACT OF 1867 
On 	 15 July 1867 the Bri sh Parliament passed an Act92 to 
amend and extend the Vice-Admiralty Courts Act of 1863. 
The 1867 Act authoriz a judge of any Vice-Admir ty 
Court to appoint one or more deputy j es to assist or 
r 	 resent h ln the execution of his judicial powers. 
The written approval of the local Governor had, however, 
to obtained fore such an appointment could be made. 
e deputy judges were entitled to exercise all the pow­
ers of a judge of Vice-Admiralty, and they were authorized 
88. Section 11. 
89. Section 12. 
90. Section 13. 
91. Section 23. 
92. 30 & 31 V. , c. 45. 
t 
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to hold court at 	the seat of government or elsewhere in 
e colony. If necessary, the judge could summon the 
depu judges to join him on the Bench, and in the event 
of the court being equally divided, the decision of the 
judge was to prevail. The Vice-Admiralty Judge was author­
iz to direct the place where, and the time when, the 
depu ju es were to hold court. He could also direct 
which cases were to be heard by the deputy judges, and he 
could make arrangements for the regulations of the pro­
ceedings in the courts. If he thought fit, he could, with 
the written approval of the Governor, revoke the appoint­
ments of the deputy judges. He was also authorized to 
appoint depu registrars and marshals, and could dismlss 
these ficers without recourse to e Governor. The Ad­
miralty, however, retained the right to di ss any of the 
officers appoin under the Act. Provision was made to 
allow all persons, who were entitl to practise as advoc­
ates, barristers, proctors, solicitors, or attorneys in 
the superior courts of a British Possession, to practise 
in the same respective capacities in the Vice-Admiralty 
Courts of that Possession. 93 Finally the Act confirmed 




9.4.7. 	 OFFENCES COMMITTED WITHIN THE JURISDICTION OF 
THE ADMIRALTY 
In 1849 an Act95was promulgated by the Briti Parliament 
93. Section 15. 
94. Section 16. 




in order to provide for the 'Prosecution and Trial in 
Her Majesty's Colonies of Offences committed within the 
jurisdiction of the Admiralty'. If person in a co 
ony was charged with any offence tted on the sea, or 
in any haven, river, creek, or place, where the Admiral 
had jurisdiction, or if a person so charged was brought 
. 1 96r trla to any 
en, and in every such case, all magistrates, jus­
tices of the peace, public prosecutors, juries, judges, 
courts, public officers, and other persons in such 
colony shall have and exercise the same jurisdiction 
and authorities of inquiring of, t ing, hearing, de­
termining, and adjudging such of es, and they are 
hereby respective authorized, ed, and r ir 
to institute and carryon all such proceedings for 
the bringing of such person so cha as aforesaid 
to trial, and for and auxiliary to and consequent up­
on the trial of such person for any such offence 
erewith he may be charged as aforesaid, as by the 
law of such colony would and ought to have been had 
and exercised or instituted and carried on by them 
respectively if such offence had committed, and 
such person had been charged with having committed 
the same, upon any waters situate within the limits 
of the colony, and within the limits of the local 
jurisdiction of the courts of cr nal justice of 
such colony. I 
However the Act provided that in the event of a conviction, 
e person so convic had to be sentenc according to 
the Laws of England. 97 The Act also conferred similar 
juri iction for the trial of an offence in respect of the 
death of a person who died in the colony from an inJury 
inflicted outside the territorial limits of the colony.98 
96. tion 1. 
97. Section 2. 
98. Section 3. 
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9.4.8. THE GENERAL LA'itJ AMENDMENT ACT OF 1879 
The General Law Amendment Act,99which was passed the 
Cape Parliament in 1879, made drastic inroads into the 
Roman Dutch Law at the Cape, and has been described as 
the 'high-water mark of English influence', 100 Amongst 
d ' I h ' , h 101oth er ra lca c anges, lt provl tat; 
'In all questions relating to maritime and shipping 
law in respect of which the Supreme Court had con­
current jurisdic on with the Vice-Admiralty Court, 
the law of this Colony shall hereafter be the same 
as the law of England, so r as the law of England 
shall not repugnant to, or inconsistent with, any 
Ordinance, Act of Parliament, or other statute having 
e force of law in this Colony.' 
The significance of the abovementioned section lies in the 
ct that prior to the amendment, the Supreme Court app­
lied Roman Dutch Law when determining maritime and shipping 
causes. On the 0 er hand, the Vice-Admiralty Court app­
lied English Admiralty Law. In so far as these systems 
differed, it was possible for the plaintiff 'to decide 
which system suited him best, and to resort to one or 
other jurisdiction'. 102 However the General Law Amendment 
Act put an end to the anomaly. 
9.4.9. THE COLONIAL COURTS OF ADMIRALTY ACT OF 1890 
The Colonial Courts of Admiralty Act,103which carne into 
operation on July 1891, swept away the Cape of Good Hope 
Vice-Admiralty Court. It created a Colonial Court of 
99. Act No.8 of 1879. 
100.R.W. Lee, What has become of the Roman-Dutch Law?, South 
African Law Journal, vol.47, 1930, p.278. 
101.Act No.8 of 1879, sec on 1. 
102.Lee, loc.cit. 
103.53 & 54 V., c. 27. 
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Admiralty in every British Possession as part of the or­
dinary judicial system. The Act provided for the estab­
lishment of Colonial Courts of Admiralty and for their 
. . d' . . h f 11 . t 104JurlS lctlon ln teo oWlng ermSi 
'(1) Every court of law in a Briti Possession, 
which is for the time being declar in pursuance 
of is Act to a court of Admiralty, or which, 
if no such declaration is in force in the ssession, 
has therein original unlimited civil jurisdiction, 
shall a court of Admiralty, with the jurisdic­
on in this Act mentioned, and may for the purpose 
of that jurisdiction exercise all the powers which it 
possesses for the purpose of its other civil juris­
diction, and such court in reference to the juris­
diction conferred this Act is in this Act re rred 
to as a Colonial Court of Admiralty. 
(2) The jurisdiction of a Colonial Court of Admir­
ty shall ... be over the like places, persons, matters 
and things, as the Admiral jurisdiction of the High 
Court in England, whether existing by virtue of stat­
ute or otherwise, and the Colonial Court of Admiralty 
may exercise such jurisdiction in like manner and to 
as full an extent as the High Court in England, and 
shall have the same regard as that Court to inter­
national law and the comity of nations. ' 
The Supreme rt was never expressly declared to be 
a Court of Admiralty. However it automatically became 
a Court of Admiralty in 1891 by virtue of the fact that 
it exercised 'original unlimited jurisdic on' as envis­
aged in section 2(1) of the Act. It is also clear that 
the jurisdiction of the Cape Colonial Admiral Court was 
derived from and equivalent to at of the gh Court of 
· l ' 1 d 105 h h"Admlra ln Eng an. Furt ermore w en slttlng as a 
104. Section 2. 




Colonial Admiral Court, the judges of the e Supreme 
106Court were obliged to apply Engli Admiralty Law. 
Finally it appears that the jurisdiction and practice of 
the Colonial Admiralty Courts were 'frozen and Limited' 
to that of the High Court of Admiralty in England as in 
1890. 107 
9. 5. THE LEGAL PRACTITIONERS ACT OF 1892 
The al Practi oners Act,108which was promulga on 
2 September 1892, provided for the admission of practit ­
ioners from the neighbouring States on a reciprocal sis. 
Advocates of Natal, the South African Republic and the 
Orange Free State, who had passed an examination in 
equivalent to the Cape LL.B. degree, could apply for ad­
109ssion to practise before the Cape Supreme Court. 
After admission to the Cape Bar, those practitioners, who 
enjoyed the right of dual practice, were required to prac­
tice solely as advocates. Similar provision was made 
the admission of attorneys. 110 The recognition of 'foreign' 
examinations in law was, however, subject to reciprocal 
rights of admiss being granted to Cape advocates and 
111attorneys. 
9.6. THE NATIVE TERRITORIES APPEAL ACT OF 1894 
Although e Barry Commission's recommendation that African 
customary law should be recognized as a system of uncodified 
106. 	 Crooks & Co. v. Agricultural Cooperative Union Ltd 1922 
AD 423. 
107. 	 C.Dillon and J.P.van Niekerk, South African Maritime Law 
and 	Marine Insurance : Selected Topics, Durban: Butterworth, 
1983, p.18. 
108. 	 Act No.30 of 1892. 
109. 	 Section 1. 
110. 	 Section 2. 
111. 	 Section 5. 
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law in the Transkeian territories was r ected by the gov­
ernment, the magistrates continu to ly it. However 
when cases went on eal to the Supreme Court, the judges 
refused to recognize the validity of the system, and e 
circuit court judges had 'already struck down a r of 
magisteri decisions in lobolo cases when in December 
1893 the Supreme Court rul that African customary mar­
, '11'" 112 h f b 1Irlages were 1 lClt unlons. In t e case 0 Ngqo e a 
113 v. Sihele the Chief Justice stated that; 
'Provision is made by Act No.16 of 1860 for the app­
ointment of marriage officers for solemnizing the 
marriage of persons professing the Mohamedan ith 
according to Mohamedan customs and usages, but no 
similar provision exists for marriages according to 
Native Customs and usages. The only mode in which 
a valid marriage can be contracted between Natives 
in this Colony is before a ministet of r igion, or 
a marriage officer, with previous publications 
of banns or notice, or failing these special lic­
ence. A union, therefore, founded only upon Native 
customs and usages within the Colony proper is not a 
marri e, whatever rights may by special legislation 
(The Native Succession Act of 1864) have been given 
to e offspring of such a union in respect of the 
distribution of property left by their parents upon 
their death. In the absence of special legislation 
recognising such a union as a valid marriage, the 
courts of law are bound-however much they may r ret 
it-to treat the int~rcourse, I will not say as immor 
but as ill it.' 
d ' S d 114Accor lng to aun ers: 
'The chief magistrates told the government that the 
"revolution" this judgment implied threatened the stab­
ility of the territories. A Bill was therefore intro­
duced in 1894 providing that civil suits involving Af­
ricans East of the Kei were to go on appeal to a newly 
112. Saunders, op.cit., p.128. 
113. (1893) 10 S.C. 346. 
114. Saunders, op.cit. 
370 
constituted nNative Teritories Appeal Court", com­
posed of one Chief Magistrate and two assessors. I 
The Bill entered the Statute book as the Native Territor­
. A 1 A 1 1 5 I dd" . .~es ppea ct. n a ~t~on to sett~ng up a Nat~ve 
Territories Appeal Court, the Act provided that appeals 
in which 'Europeans' were affected were to lie, as before, 
to either the Supreme Court, the Eastern Districts Court, 
.. h ld ... h .. 116or to a c~rcuit court e within t e territories. 
On 6 January 1899 the Native Territories Appeal Amendment 
117 . 118Act was promulgated. The Act prov~ded that; 
'An appeal shall lie from the judgment, decree or 
order, whether in first instance or on appeal of the 
Chief Magistrate of any of the territories ... to the 
Supreme Court of this Colony in any civil suit, action 
or proceeding in which one of the parties thereto is 
a European. I 
According to the wording of e Act, where either or both 
parties to a civil suit were white, and where the matter 
had been determined by the Chief Magistrate either in the 
first instance or on appeal presumably from the magistrates' 
courts of the territories, a right of further appeal lay 
only to the Supreme Court. Although the 1894 Act had 
stipulated that appeals from the courts of the resident 
magistrates had to be taken to either the Supreme Court, 
the Eastern Districts Court, or to a circuit court, it 
would appear that under the 1898 Act it was possible for 
the parties, if either or both were white, to bring an 
appeal against the judgment of a resident magistrate to 
the Chief Magistrate. 
115. Act No.26 of·1894. 
116. Section 2. 
117. Act No.32 of 1898. 
118. Section 1. 
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9.7. THE ANNEXATION OF BRITISH BECHUANALAND 
Act l19On 11 November 1895 the Parliament ssed an 
which provided for the annexation of the territory known 
as Bri Bechuanaland. The Act aboli ed the Court of 
the Chief istrate, and the High Court of Griqualand 
was given concurrent jurisdiction with at of the 
reme Court 'in and over all causes arisi and persons 
residing and being within all the districts comprisi 
the ..• Territory,.120 The rights, powers and functions 
of the Crown Prosecutor of Griqualand were extended to 
the territory, and the law relating to juries was put 
into force in the several districts. Suits pending in 
the Chief Magistrate's Court were remov to the Hioh 
Court of Griqualand, and ls from the resident mag­
istrate's courts had to made either to the High Court 
or to the reme Court, or to a circuit court within 
. 121the terrltory. 
9.8. THE BETTER ADMINISTRATION OF JUSTICE ACT OF 1896 
122On 31 July 1896 the Cape Parliament pass an Act to 
consolidate and amend the law relating to the adminis­
tration of justice. The fundamental structure of the 
Act 123three superior courts was reaffirmed. ~owever the 
regulating the pensions of the judges was r led, and 
the following section was inserted in the consolidat 
Act; 124 
119. Act No.41 of 1895. 
120. Section 8. 
121. Section 11 (b). 
122. Act No.35 of 1896. 
123. Act No.2 of 1867. 
124. Section 9 of Act No.35 of 1896. 
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person having served the office of Judge of 
the Supreme Court for the 11 period of ten years 
shall be entitled to retire from the said office and 
to receive a pension to be ascertained as lows: 
that is to , if he shall have served such office 
for a riod of ten years or upwards, he shall be 
entitled to a pension equal to one-half of the sal­
ary which shall have been paid to him for the three 
years immedia preceding his retirement; and if 
he shall have served for a period of fifteen years 
or upwards, then to a pension equal to two-thirds 
of such salary aforesaid: Provided, always, that no 
such pension shall be id to any Judge retiring be­
fore he shall have attained the age of sixty years, 
unless he shall be afflicted with some permanent in­
firmity disabling him from the due execution of his 
office; and provid , further, that in case any per­
son serving the office of Judge shall, re he shall 
have served for such full period of ten years, happen 
to afflicted with any permanent infirmity disabling 
him from the due execution of his office he shall 
entitled to receive such pension as the Governor for 
the time being shall in e circumstances consi r to 
reasonable, such pension not exceeding one-half of 
e s ary which shall have been payable to him at 
the time at whi he 11 have ceased to be able to 
discharge the duties of his office. I 
9.8.1. APPEAL UNDER THE MATABELELAND ORDER IN COUNCIL 
OF 1894 
The Better nistration of Justice Act of 1896 au r­
ized e Supreme Court to sit as a Court of Appeal for 
the purpose of hearing appeals from the High Court of Mata­
leland, as provided for under the Matabeleland Order of 
Council of 18 Julv 1894. 125 Civil matters could be brought 
on eal to the Supreme Court en the amount in dispute 
i25. Section 44 of Act No.35 of 1896. 
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exceeded £100. Further appeal lay to the JUdicial Com­
mittee of the Privy Council. The Supreme Court was also 
given jurisdiction to determine all cases sta for its 
opinion by the High Court when the amount in dispute ex­
126ceeded £100. The Supreme Court had to de ne all 
matters brought before it on appeal from, or stated for 
its opinion by, the High Court in accordance with the law 
which the High Court might law lly apply to e decision 
. . f h 127an d d etermlnatlon 0 suc matter. 
The Matabel and Order in Council d provided that the 
Cape Law was to be ied 'as nearly as the circumstances 
of the country pe t,.128 In the case of Salisbur Reef 
Gold Mining Company v. B.S.A. Co. 129which was taken on 
eal to the reme Court, the Chief Justice h that 
'the circumstances did not per t of jury trials in civil 
cases'. According to Palley, gh Court tri s were con­
· 	 .. . h 130d uc t e d 	 by t h e JU e slttlnq Wlt ree assessors. 
9.9. 	 THE SUPREME COURT EXTENDED APPELLATE JURISDICTION 
ACT OF 1898 
On 20 October 1898 the Matabel Order in Council was 
superseded by the Southern Rhodesia Order in Council. It 
was therefore necessary to the provisions of Act No. 
35 of 1896 which dealt with Is from the High Court 
of Matabeleland, in order to provide for appeals from the 
gh Court of Southern Rhodesia. At the same t it was 
126. Section 45. 
127. Section 47. 
128. Section 26 of the Matabel nd Order in Council. 
129. (1898) 8 C.T.R. 443 at 446. 
130. Palley, op.cit., p.152. 
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decided to further regulate appeals from the consular 
courts. Accordingly on 23 December 1898 e Supreme Court 
131Extended Appellate Jurisdiction Act was promulgated so 
as to provide for appeals from the Courts constituted un­
r the Africa Order in Council of 1889 and the Southern 
Rhodesia Order in Council of 1898. 
The provisions of Act No.35 of 1896 relating to appeals 
under the Africa Order in Council and under the Matabele­
land Or r in Council were repealed, 132and the following 
provisions were inserted. 
9.9.1. APPEAL UNDER THE AFRICA ORDER IN COUNCIL OF 1889 133 
The Supreme Court was given jurisdiction to hear and deter­
. 134
mlnei 
'All appeals in matters brought before it from, and 
all cases stated for its opinion by, any Court in re­
spect of which the said Supreme Court has been or may 
hereafter be prescribed as a Court of Appeal in (the) 
manner provided in and Her Ma esty's Order in Coun­
cil made on the fifteenth day 0 October, 1889, and 
known as the "Africa Order in Council, 1889" : Pro­
vided that an appeal from an order of such Supreme 
Court on appeal shall lie to Her Majesty in Council 
in the same manner and on the same conditions as app­
eals from the judgments of the said Supreme Court in 
its ordinary jurisdiction. I 
When sitting as a Court of Appeal under the Africa Order 
in Council, the Supreme Court had to dete ne all matters 
brought before it; 135 
131. Act No.22 of 1898. 
132. Section 1. 
133. See also 9.3. 
134. Section 2. 
135. Section 6. 
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'In accordance with the law which the Court from 
ich such matter is brought either in appeal or 
upon a case stated in writing , by the aforesaid 
Order in Council, or by any other Order, law, or rule 
binding upon the said Court, lawfully apply to the 
decision and determination of such matter.' 
9.9.2. APPEAL UNDER THE SOUTHERN RHODESIA ORDER IN 
COUNCIL OF 1898 
The Supreme Court was given jurisdiction to hear, enter­
136tain and deter nei 
'In (the) manner provid by Her Majes 's Or r in 
Council made on the twentieth day of October, 1898, 
and known as "The Southern Rhodesia Order in Council, 
1898", appeals in civil matters brought re it 
from the High Court of Southern Rhodesia when the 
amount or value in dispute exceeds one hundr pounds 
sterling, provi that an appeal from an order of 
such Supreme Court on appeal shall lie to Her Majesty 
in Council in the same manner and on the same condit­
ions as appeals from the judgments of the said Supreme 
Court in its ordinary jurisdiction.' 
The reme Court was also given jurisdiction to determIne 
cases stated r its inion by the gh Court when the 
amount in dispute exceeded £100, and in cases in which a 
judge of the High Court had granted leave to appeal, even 
137when the matter in dispute was less than £100. 
The Supreme Court was authorized to prescri the proced­
ure for bringing the appeals; provided, however, that no 
rule made by the Supreme Court was to be repugnant to or 
inconsistent any article, provision or rule contain 
136. Section 7. 





138in, or made under, the provisions of the Order in Council. 
The Supreme Court to determine all matters brought 
fore it on appeal , or stated for its opinion by, the 
High Court in accordance with the law which the High Court 
might lawfully to e decision and determination 
1of such matter. 
The Supreme Court was given jurisdiction to entertain, 
hear and determine cri nal appeals from the High Court; 
which could be brought by a defendant on the grounds that 
the proceedings of the Court before which the trial took 
140place were irregular or illegal. The Supreme Court was 
' "d" 141a 1 so glven 	J.urls lctlOnj 
'To hear and determine all questions of law arising 
on the trial of any person for any indictable crime 
or offence in the said gh Court or arising upon re­
view of the judgment or sentence of any inferior court 
in any criminal act or suit by or before the said 
High Court, and reser the said High Court for 
the consideration nation of the said Sup­
reme Court, in (the) manner and subject to the con­
ditions provided for in e said Order in Council.' 
Finally e Supreme Court was authorized to hear and det­
ermlne on appeal, any cri case which had been brought 
on appeal or review before e gh Court from any in­
ferior court, and in which leave to appeal had been 
granted to 	either the prosecutor or the defendant by the 
142gh Court. 
In any appeal against a conviction or judgment of the Hiqh 
138. Section 9. 
139. Section 10. 
140. Section 11. 
141. Section 12. 
142. Section 13. 
377 
Court, or when any question of law was reserved, the Sup­
reme Court could make the following orders; 143 
I (1) 	 Confirm the judgment of the court below: or 
(2) 	 Direct that the judgment shall be set aside, 
notwithstanding the verdict, which order shall 
have for all purposes the same effect as if the 
defendant had been acquitted; or 
(3) 	 Direct that the judgment of the court shall be 
set aside, and instead thereof (direct) that such 
judgment shall be given by the court in which 
the trial took place as ought to have been given 
at the trial; or 
(4) 	 If such court has not delivered judgment, remit 
e case to it in order that it may deliver judg­
ment; or 
(5) Make such order as justice may require. I 
However no conviction was to be set aside on the grounds 
of irregulari or illegality if the defendant was not 
prejudic in his defence, or because evidence was 
properly admitted or rejected by which no substantial 
wrong was, in the opinion of the Supreme Court, done to 
144the 	defendant. 
9. 10. THE SPECIAL COURT FOR THE TRIAL OF PERSONS CHARGED 
WITH HIGH TREASON AND CRIMES OF A POLITICAL 
CHARACTER 
The Special Court was set up in 1900 to try treason and 
. 1oth er po1 ltlca·· l'crlmes arlslng. out 0 f t h e Ang o-Boer War. 145 
The Governor of the Cape of Good Hope was authorized to 
appoint three persons, who were to constitute a Special 
Court: 146 
'For the purpose of trying all cases of High Treason 
and 	all cases of crimes of a political character, 
143. Section 14. 
144. Section 14. 
145. Indemnity and ecial Tribunals Act, No.6 of 1900. 
146. Section 8. 
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committed before or within six months after the 
passing of (the Indemnity and Speci Tribunals) 
Act. I 
At least two of the members of the court had to be jud­
ges of the Supreme Court; and the third had to be either 
a judge or an advocate of the Supreme Court, the Eastern 
stricts Court or the gh Court of Griqualand of not 
less than ten years' standing, who at the date of the 
passing of the Act, was y practising as an advocate 
in the colony, and who was not a Member of either House 
fo I , t 147Par lamen . 
During the lifetime of the ecial Court, the quorum of 
the Supreme Court, the Eastern Districts Court and the 
148High Court of Griqualand was reduced to a single judge. 
All cases of High Treason and of crimes of a political 
character, whether committed fore or after the taking 
effect of the Indemnity and ecial Tribunals Act, in 
which the Attorney-General had decided to indict, were 
to be tried by the Speci Court, without a jury. In 
hearing and determining such cases, the court was vested 
with the same powers, jurisdiction and authori as the 
Supreme Court, or any single judge thereof; 149 
'In the exercise of the ordinary criminal jurisdiction 
of such Court in hearing and determining criminal 
cases and proceedings in connection therewith, as well 
as with the functions of a jury, save that a verdict 
of the majority of the members shall suffice. I 
The jurisdiction vested in the Speci Court included all 
the powers, rights and privileges of the Supreme Court in 
the following matters; 150 
147. Section 9. 
148. Section 10. 
149. Section 13. 
150. Section 14. 
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• (a) The enforcing the attendance of witnesses and 
examining them on oath; 
(b) 	 The compelling the production of documents; 
(c) 	 The compelling the disclosure and production in 
evidence of telegraphic or cable messages; and 
(d) The puni ing the persons guilty of contempt. I 
The court was authorized to pass any sentence upon any per­
son convicted by it, which a judge of the Supreme Court 
ght have passed had such rson been convicted after 
trial before him and a jury; and every sentence passed 
by the Special Court was to have the same effect in every 
re ect, and was to be carried out in the same manner, as 
if it had been a sentence passed by a judge of the Sup­
151 h 	 h 'd " d'reme Court. T e court was aut or1ze to Slt 1n any 1S­
trict of e colony, provided that two weeks' notice had 
been given in the Government Gazette a in a newspaper 
, 	 l' 'h' h d' , 152C1rcu at1ng W1t 1n t e 1str1ct. e court was re­
quired to apply the law administer by the Supreme Court, 
save in so far as it was express varied by the Indemnity 
and Special Tribun s Act. 153 A right of appeal lay to 
the Supreme Court at the instance of any convicted person; 154 
'From any decision, whether depending on questions of 
law or of fact, which had been arrived at not unanim­
ously but by a majority only of the said Special Court.' 
The court had to hold its sittings in public; and the prac­
tice, form and manner of procedure, and rules of evidence 
had to be in 'accordance with the laws and rules regulat­
1ng the practice, form and manner of procedure, and rules 
'd ' ,. 1 '1 . h S C 155o f eV1 ence 1n cr1m1na trla s 1n t e upreme ourt. 
The 	Attorney-General had to prosecute all trials before 
151. Section 15. 
152. Section 17. 
153. Section 18. 
154. loc.cit. 
155. Section 19. 
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the Special Court, either in person or by any person 
qualified to prosecute in criminal cases be e the Sup­
reme Court. The accused were entitled to be r resented 
by an advocate, attorney or law 156agent. 
r of the Special Court, sitting in Ch ers, 
was entitl to exercise the jurisdiction of the court in 
157all 	matters exc ti 
'Trial, the making of rules or regulations, such 
matters as (might) by rule reserved for the dec­
ision of the full court; but the judgment or order 
of any member of such court in Chambers (was) sub­
ject to to the full court. I 
During the li time of the Special Court, no other court 
within the colony was to exercise jurisdiction in any 
matter within the jurisdiction of the Special Court, save 
158 as to appeals brought before the Supreme court. 
The Special Court was authorized to make rules, 0 ers 
~ l' h' 1 ' 159anu regu atlons touc lng upon e oWlng matters; 
I (a) 	 The carr ing into effect, fully and completely, 
the p sions of the Indemnity and Special 
Tribunals Act. 
(b) 	 The times and places of holding sittings of the 
said court. 
(c) 	 The manner of recording or noting evidence 
the proce ings of the said court. 
(d) 	 The duties and proceedings of the registrar and 
other officers of the court. 
(e) 	 The fees and charges to lawfully demand by, 
and to payable to, the eriff, registrar or 
other officers of the court, and the persons prac­
tising therein. 
156. Section 23. 
157. Section 25. 
158. Section 26. 
159. Section 29. 
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(£) 	 All such other matters as may be necessary or 
advisable for the proper conduct of the bus­
iness of the court. I 
Final the court was constituted as a court of record,160 
and provision was made for the records to be tran t 
' f h C 'd' 1 ' 161to t h e regIstrar 0 t e Supreme ourt on Its ISSO utlon. 
9 • 1 1 • THE BETTER ADMINISTRATION OF JUSTICE ACT OF 1904 
162On 31 1904 an Act was promulgated to further amend 
the 	law for the better administration of justice. Divis­
ional Courts consisting of single judges were established, 
subject to the followi 163 
(1) 	 No more than two Divisional Courts were allowed 
to sit at the same time for the dispatch of 
civil business. 
(2) 	 Appeals were to lie from the Divisional Courts 
to the Supreme Court sitting as a Court of Appeal. 
(3) 	 The Governor was authoriz to assign one or more 
puisne 	judges to the Supreme Court for the pur­
se of forming part of the Appeal Court. 
Section 13 of the Charter of Justice was amended so as to 
allow the judges to accept and perform any office or duty 
permltted or directed to be performed by a judge under any 
' 164Act 	0 f Par l lament. 
The Attorney-General was authorized to direct the sheriff 
h ' d . 165or IS eputles to: 
'Draw and summon, in the manner requir by law, 
twen seven qualified persons to serve as jurors 
during any session for the trial of criminal cases 
in the Supreme Court, or the Eastern Districts Court, 
High Court of Griqualand, or in any circuit court, ..• 
in addition to the number provided for by the thirty­
fourth section of the IIJury t, 1891 11 , and the laws 
applying to jurors summoned under the said Act (were 
to) apply to the jurors summoned under this Act. I 
160. 	 Section 30. 
161. 	 Section 31. 
162. 	 Act No.35 of 1904. 
163. 	 Sec on 2. 
164. 	 Section 3. 
165. 	 Section 4. 
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The Speci Court which had been set up in 1900 to try 
treason and other political offences, and the Special 
Court r the trial of Mining Offences, were abolished. 166 
From 1 July 1904 the law relating to trial jury was to 
apply to the prosecution of offences under the laws re­
lating to the diamond trade. 167 
The Act further amended the Native Territories Penal Code, 
and provided that 1 criminal cases, which had previously 
gone on review to the Chief Magistrate, had to be forwar­
ded to the superior courts of the colony. 168 Furthermore 
all appeals in, and all applications or other judicial 
proceedings arising out of, criminal or civil cases heard 
in the courts of the resident magistrates had to taken 
to ht e .superIor 169courts. 
9. 12. THE BETTER ADMINISTRATION OF JUSTICE ACT OF 1905 
170On 16 May 1905 an Act was omulgated to further amend 
the law for the better administration of justice. The 
Divisional Courts were given jurisdiction to hear and de­
171
termine appeals from the resident magistrates' courts. 
The Act also provid that in cases of appeal from the 
judgment of a visional Court, the judge in question was 
to be disqualified from sitting as a member of the Appeal 
172Court. Furthermore the law appl ng to appeals from 
e superior courts to the Supreme Court was made applic­
able to appeals from any Divisional Court to the Supreme 
166. Section 6 and 8. 
167. Section 8. 
168. Section 9. 
169. loc. ci t. 
170. Act No.9 of 1905. 
171. Section 2. 
17 2. Section 3. 
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" 	 f 1 173Court sitting as a Court 0 Appea . 
9. 1 3 • THE BETTER ADMINISTRATION OF JUSTICE AND REMISSION 
OF TREASON PENALTIES ACT OF 1906. 
The Better Administration of Justice and Remission of Trea­
son Penalties Act 174 increased the number of Divisional 
Courts which could sit at the same time from two to three. 175 
section iCFur ermore e ' 176wh' h permltte'd t h e JU'dges to 
acc t and perform any office or du permitted or direc­
ted to perfor by a judge under any Act of Parliament, 
was r ealed. 177 The gh Court of Griqualand was reduc 
to a single judge court,178and the law relati to the pow­
ers vested in certain cases in a single judge were made 
1 , bl h' h C 179 	 ' ,lca e to t e Hlg ourt. nally provision was 
made r the Judge President of the High Court to retire 
on pension after 1 July 1907. 180 
9. 14. THE SUPREME COURT OF SOUTH AFIRCA 
When 	 the union of Southern ican States was achieved in 
1909,181 a single Supreme Court of South Africa was estab­
lished 'with an ellate Division at its ex, and pro­
vincial and local divisions at its foundation,.182 The 
Appellate Division of the Supreme Court was to consist of 
e Chief Justice of South rica, two ordinary judges 
of appeal, and two additional judges of appeal. 183 The 
additional judges of appeal were to be assigned to tne 
173. 	 Section 4. 
174. 	 Act No.29 of 1906. 
175. 	 Section 1. 
176. 	 Section 3 of Act No.35 of 1904. 
177. 	 Section 2 of Act No.29 of 1906. 
178. 	 To take effect on 1 July 1907. 
179. 	 Section 5. 
180. 	 Section 7. 
181. 	 South Africa Act 9 .7, c.9. 
182. 	 Hugh Corder, Judges at Work: The Role and 
South African Appellate Judiciary, 1910-50, 
J uta I 1984, R. 2 1 • ,18 3 • 	 Section 96 or the South Africa Act. 
Attitudes of tne 
Cape Town: 
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Appellate Division from any of the provincial or local 
divisions of the Supreme Court, but they were required 
to continue to perform their duties as judges of their re­
spective divisions when their attendance was not required 
. 	 h 11 ,.. 1841n t 	 e Appe ate D1vls1on. 
th the establishment of the Un on 31 May 1910, the 
Supreme Courts of the Cape of Good Hope, Natal, the Trans­
vaal, and the High Court of the Orange River Colony be­
came provincial divisions of the Supreme Court of South 
Africa. 185 The Eastern Districts Court, the High Court 
of Gr aland, e High Court of Witwatersrand, and the 
circuit courts became local divisions of the Supreme 
Court within the respective areas of their jurisdiction 
.. h bl' h f h . 186as eX1stlng at t e esta 1S ment 0 t e Un10n. 
The provincial and local divisions retained their orig­
inal jurisdiction, and in addition they were given juris­
d · . . 11 tt 1871ctlon 1n a ma ers; 
I (a) 	 in which the Government of the Union or a per­
son suing or being sued on behalf of such Gov­
ernment is a party; and 
(b) 	 in which the validi of any provincial ordin­
ance shall come into question. I 
All the judges of the Supreme Courts of the colonies, 
holding office at the establishment of the Union, became 
judges of the Supreme Court of South Africa,188 and the 
Chief Justices of the colonies became Judge Presidents in 
the respective provinces. 
184. loc.cit. 
185. Section 98 (1). 
186. Section 98(2). 
187. Section 98(3). 
188. Section 99. 
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9. 15. ON AND OFF THE BENCH 
The Chief Justice continued to dominate the Supreme Court 
Bench until his elevation to the Chief Justiceship of the 
Union of South Africa in 1910. At the Cape he reigned 
supreme until 1904,189when , after the institution of sin­
gle judge Divisional Courts, it became possible for the 
full Bench to sit on appeal from his judgment. However; 190 
'Only once did he suffer at the hands of his coll ­
eagues who being human, did not conceal a certain 
ld enjoyment in doing for him what he had done 
for some of them.' 
Four of his judgments were upset by the Judicial Committee 
of the Privy council!91 'and he bore these unaccustomed re­
versals hardly'. 192 When his judgments in the Hiddingh 
estate cases were reversed by the Judicial Committee, he 
193defended himself in open court. In the Asbestos Company 
case 	he announced that 'this court will never be able to 
find 	fraud in any case if there was none in the Orange 
River Asbestos Company case. ,194 When his judgment was 
upset in the case of Rex v. Van Reenen and others, he 
mpde 	 the following comments; 195 
'It is right that I should take an early opportunity 
of removing some misapprehension regarding the action 
of this court in the matter. Unfortunately the res­
pondent was not represented by counsel in the appeal 
and consequently their Lordships seem not to have been 
informed of the actual nature of the proceedings with 
which this court had to deal ... The papers laid be­
fore this court were the usual documents sent to the 
reviewing judge ... It must have escaped their Lord­
ship's notice that the application which was granted 
189. 	 Act No.35 of 1904. 
190. 	 Walker, op.cit., p.86; citing Soeker v. Colonial Government 
(1907) 17 C.T. R. 1143: upset on appeal, 18 C.T.R. 43. 
191. 	 Hiddingh v. S.A. Association 2 s.C. 414; Hiddingh v. S.A. 
Association 3 S.C. 424; Trustees of Asbestos Co. v. Hirsche 
and others 10 S.C. 71: R. v. Van Reenen and others 19 S.C. 332. 
192. 	 Walker, op.cit., p.B7. 
193. 	 6 S.C. 238. 
194. 	 Walker, op.cit. 
195. 	 12 C.T.R. 1056. 
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was to set aside the proceedings of the magistrate's 
court and not of a martial law court .•. The Privy 
Council ... regarding the documents, so far as they 
represent the trial to have taken place before the 
magistrate, as waste paper and practically non­
existent, deemed it unnecessary to interfere with 
the proceedings at all. Fortunately, as far as the 
respondent is concerned, the practical effect of the 
two points of view is exactly the same for, after the 
remarks of the learned Lord Chancellor, it will be 
impossible hereafter to charge the respondent with 
having been convicted by a court of this colony.' 
In 1879,196and again in 1895,197de Villiers demonstrated 
his absolute and fearless impartiality and respect for the 
liberty of the subject regardless of the political conse­
quences. In the Sigcau case, he stated; 198 
'The court has been warned that the release of the 
petitioner might possibly endanger the peace of the 
country. A simi r warning was addressed to the court 
in 1879 ... In giving judgment I ventur to make the 
following remarks : "It is said the country is in 
such an unsettled state, and the applicants are re­
ported to be of such a dangerous character, that the 
court ought not to exercise a power which, under ord­
inary circumstances, might be usefully and properly 
exercised. The disturbed state of the country ought 
not in my opinion to influence the court ... The civil 
courts have but one duty to perform, and that is to 
administer the laws of the country without fear, favour, 
or prejudice, independently of the consequences which 
may ensure".' 
When federation of the South African States and Colonies 
was being considered in 1877, de Villiers drew up a scheme 
for the organization of a Supreme Court and a Court of 
Appeali the main features of which were that the Supreme 
Court would consist of all the judges of the Supreme Courts 
196. In re Kok and Balie (1879) 9 Buch. 45. 
197. R. v. Sigcau (1895) 12 S.C. 283. 
198. loc.cit. 
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of the different Provinces and that for the purpose of a 
general Court of Appeal, the judicial strength of the 
different Provinces would be utiliz as far as possible. 199 
In essence, the scheme was that which was adopted by tne 
National Convention of 1908. However he was not content 
to work merely for a federal court in Southern Africa, 
and he 'urged on a species of Imperial federation by the 
inclusion of Colonial ju es in the Privy Council , . 200 The 
opportunity for raising the issue of admission to the Privy 
Council presented itself in 1886, when Chief Justice 
Burford-Hanock of Gibraltar asked him to join with the 
other Colonial j es in a memorandum to H.M. Government 
protesting against the recent award of precedence, whi 
placed British County Court judges in front of Colonial 
201judges. De Villiers erly promised his support, a 
at once raised the question to the 'plane of high Imperial 
pOlitics,.202 In a letter ted 1 August 1886 de Villiers 
raised the issue of Judicial Committee as a link of 
.lre; 203 
tThere can be little sincerity in the desire gen­
erally avowed in England to draw closer the ties 
which join e Mother Country and the Colonies ..• 
A practical step in that direction would be taken 
if some of the disabilities under which Colonial 
judges labour ••. were removed. For example, Chief 
Justices of the dif ent Supreme Courts of India 
are, if I am not mistaken, igible for appointments 
as members of the Judicial Committee of the Privy 
Council, whereas no such privilege extends to the 
Colonial Chief Justices whose judicial duties are 
in many instances equally important and laborious.' 
199. Walker, op.cit., p.110~ c ng a letter dat February 1877. 
200. Walker, op.cit., p.116. 
201. Walker, op.cit., p.117. 
202. Walker, op.cit. 
203. Walker, op.cit. 
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However nothing came of the proposal until 1895 when the 
Rosebery Ministry passed the necessary Bill. On 7 July 
1897 de Villiers took the oath of a Privy Councillor and 
joined the Judicial Committee as the first Colonial Chief 
Justice to be appointed under the scheme. Further honours 
were bestowed on de Villiers in 1910, when he was appoin­
ted Chief Justice of the Union of South Africa and was 
created a Baron in appreciation of his work as President 
of the National Convention. In parting with Lord de vill­
iers, it is fitting to quote the following remarks made 
by Sir James Rose Innes in the Appeal Court on 15 Septem­
ber 1914i 204 
'The roll of South African judges contains the names 
of many eminent men - the memory of Menzies and Water­
meyer, of Cloete and Connor, to mention no others, can 
never perish from amongst us. But the name of de Vill­
iers towers above them alli it occupies and will con­
tinue to occupy a place of its own. For his position 
among South African judges was, and is, and will re­
main unique. To this many factors contributed; his 
intellectual quality, his force of character and his 
length of service; his keen and logical mind, his 
grasp of legal principle and his remarkable capacity 
for going to the root of a tangled matter; for distin­
guishing between essentials and unessentials - these 
were in themselves sufficient to ensure judicial em­
inence. And in addition he possessed in a rare degree 
the gift of lucid and precise exposition. He was a 
man of firm decision and willi no matter how long the 
case, his mind never reached saturation point; how­
ever definite a view he might hold at any particular 
stage of the hearing, he was always ready to enter­
tain and to weigh fresh argument • ... He was the 
foremost of the band of judicial workers ... who, 
204. B.A.Tindall, James Rose Innes: Chief Justice of 
South Africa, 1914-27, Cape Town: OUP, 1949, p.328-329. 
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taking the magnificent body of jurisprudence be­
queathed to us by the lawyers of Holland, adapted 
and applied its living princi es to the changing 
and complicated conditions of modern society, with 
the result that in years to come the doctrines laid 
down by that wonderful school of jurists will reg­
ulate the affairs of a country far larger in extent 
and in population than the little land by the North­
ern Sea from which they sprang. 
Lord de Villiers' contribution to this great work is 
embodied in a series of decisions which are never 
likely to be equalled in number by those of any other 
judge and whose lucidity in exposition of the law will 
lighten the labours of South African courts and guide 
the footsteps of South African lawyers in future times. I 
During the twilight years, de Villiers witnessed many chan­
ges on the Cape Town, Grahamstown and Kimberley Benches. 
Judge Dwyer, who occupied the senior puisne judgeship at 
Cape 	Town, resigned shortly before his death on 29 Ju 
1887. It appears that Dwyer who was never considered to 
be a 	 great lawyer, 'rather overrated his own abilities,.205 
However there can be no doubt that he was 	 a hard-working 
and conscientious judge. He proved to be 	somewhat of a 
martinet and the slightest slackness in the inferior 
206courts caused an explosion. In R. v. Williams he com­
mented strongly on 'the system of hieroglyphics prac­
tised on the record,.207 He was highly critical of the 
magisterial bench and such sweeping dicta 	as 'some of 
e magistrates seem scarcely to make themselves acquain­
ted with the law' were not infrequent. 208 	 His outbursts 
209evok the following comment in the pressi 
'I beg, with many aoplogies for being so rude, to re­
nd Mr. Justice Dwyer that those who live in glass 
205. 	 Alfred Whaley nescences of my life and of the 
Cape Bench and Bar, Cape Town: Juta, 1896, p.58. 
206. 	 Review from magistrate of Bathurst, 5 June 1869. 
207. 	 F.St.Leger, The Honourable Mr.Justice Edward Dwyer, 
South African Law Journal, vOl.51, 1934, p.162. 
208. 	 St.Leger, loc.cit., p.163. 




houses should not throw stones. Our 'superior' 
courts are hardly in a position to asperse the 
superiority of others. Of late years every im­
portant decision of the Supreme Court - the Long 
judgment, the Standard Bank case, the Peterson 
case, etc., - has been reversed by the Privy 
Council, and an aborate judgment of the East­
ern Districts Court, occupying several columns of 
small print - Stewart v. Ben amin (1871) 2 Roscoe 
61 - has just reversed by the 
Supreme Court on appeal. 
Under these circumstances Mr. Justice Dwyer might 
cultivate the neglected virtue of modesty. ' 
In 1871 the Somerset and Bedford Courant, after reporting 
the undignified incidents at the local circuit court, pro­
ceeded to lecture Judge Dwyer in the following manner;210 
'Calm dignity adds more to the dignity of a judge 
and tends to inspire the audience with more respect 
than fussing and fidgetting about in hedgehog fashion, 
with quills up ready to prick everything round about, 
in which his Lordship's temper unfortunately leads 
him. Calm dignity is a token of a well-balanced 
mind, whereas the utterance of improper and cutting 
remarks at an improper season not only detracts from 
the importance of the judge but brings the court ac­
tually into contempt ... The ginger pop fashion may 
be court dignity of a certain type; but our people 
are too sedate to appreciate such new-fangled notions. 
Neither can they understand the bubbling effervescence 
that goes with a pop and means nothing. I 
In 1875 the Mercury r ed the high water mark of unseemly 
comment when dealing with Judge Dwyer's mode of conducting 
" . '11" h 211t h e CIrCUIt at KIng WI lam s Town, were; 
'He "became at the same time prisoner, witness, pro­
secutor, judge and jury", for after emphasising the 
fact that "browbeating is a very poor substitute for 
pa ent judicial investigation, it descended to vul­
gar abuse when dealing with the scarlet gown and horse­
hair wig "which can be ascribed to the custom of cov­
ering those parts of the body which are in any way 
deficient". I 
210. Somerset and Bedford Courant, dafe6 1 October 1871. 
211. SLLeger, loc.ciL, p.65. 
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Time never mellowed his temperament and his conduct of 
212the Franks murder trial in 1884 was severely criticized. 
His altercations with the Crown Prosecutor are described 
as 'regrettable ... while in pleasing contrast is the good 
fellowship he maintained with the jury upon whom he exer­
"d h"l" . fl ' 213 d" S 214c~se some ~ ar~ous ~n uence. Accor ~ng to t.Leger; 
'Off the Bench Dwyer was of a most kind and generous 
disposition and was loved by all who came in contact 
with him. An ardent devotee of all forms of sport 
and social enjoyment, he was a familiar figure in 
Cape society and foremost in all social duties. His 
company was much sought after and intercourse with 
him greatly enlivened by his Irish humour and inex­
haustible fund of anecdotes - by nature he was most 
hospitable and his hospitality was apparently part­
icularly enjoyable as he knew and kept good food and 
wine.' 
On 1 August 1887 the legal profession assembled in the Sup­
reme Court to pay tribute to his memory and the Chief 
Justice, in the course of his address, said;215 
'As to his earnest desire to do justice between man 
and man no one can entertain any doubt. He had his 
failings - which of us has not? - but even these fail­
ings bore the stamp of the kindly nature he had; a 
hatred of wrong and oppression of every kind, while 
he sought above all things to avoid the conviction 
and punishment of the innocent. I 
On Dwyer's retirement Judge Smith was appointed senior puis­
ne, and Judge E.J.Buchanan was transferred from Grahamstown 
to fill the vacancy. Judge Smith, who was the last judge 
to be appointed directly by the British Government, re­
tried on 12 April 1892 after a period of twenty-three 
years' service. He took an active part in organizing and 
212. Law Journal, vol.1, 1884, p.157. 
213. 
214. St.Leger, loc.cit., p.66. 
215. St.Leger, loc.cit., p.67. 
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maintaining libraries, hospitals, schools and other inst­
itutions. He has been described as the 'father of ri e 
associations in South Africa,.216 In 1889 he became Vice­
Chancellor of the University of e Cape of Good Hope, 
and Chancellor in 1898. The esteem in which he was held, 
and the regret at his resignation, was shown in the speeches 
made by the Chief Justice and the Attorney-General on the 
occasion of his retirement. The Chief Justice said that 
'not a whisper has ever been heard affecting his integrity, 
his independence, and all those high qualities which are 
217required of an honest and upright judge , . He had been 
called upon to act as Chief Justice and President of the 
218Legislative Council in 1888, 1889 and 1890. His career 
as a judge 'was distinguished by the most unassuming am­
iability, firmness, patience and tact, and he commanded 
the unreserved good-will and affec on of the whole pro­
f ' IeSSlon 219• 
Ebenezer John Buchanan was admitted to the Cape Bar on 15 
1873. He quickly acquired a busy practice and in 1879 
he was appointed ac ng Attorney-General of Griqualand 
West. He refused e offer of a permanent appointment, 
and so the recordership, qnd returned to Cape Town. At 
the same time he rejected the Attorney-Generalship of tne 
Transvaal, but accepted a temporary appointment on the 
Grahamstown Bench in 1880. The appointment became a per­
manent one on 27 July 1881, and he remained at Gr amstown 
until 23 June 1887 when he was transferred to Cape Town. 
216. 	 A.A. Roberts, A South African Legal Bibliography, 
Pretoria: Wallachs, 1942, p.376. 
217. 	 The Late Charles Thomas Smith, South African Law 
Journal, vol.18, 1901, p.231. 
218. 	 loc.cit., p.230. 
219. 	 Roberts, op.cit., p.376. 
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During his s at Grahamstown he edited the first five 
volumes of the Eastern District Court reports. Besides 
these, he ited sever volumes of the Supreme Court re­
ports, and gave permanence to the decisions of the short-
lived Court of Appeal. On e retirement of Judge Smith 
in 1892, he became senior puisne judge and on several 
occasions he acted as Chief Justice President of the 
'1 ' C 'I 220 'd 'd fLegls atlve ounCl. He was appolnte presl ent 0 
the Special Court, appointed under the Indemnity and 
ecial Tribunals Act / 
221 from 1902 to 1903. He was a 
prominent Free Mason, on the Library Committee and the 
University Council. He was knighted in 1901 and was 
awarded the honorary degree of LL.D. by the University 
of Cambridge and by the Universi of South rica. After 
Union he often ac as Judge President of the Cape Pro­
vincial Division of the Supreme Court and retir on 7 
January 1920. According to Cole, he was 'a clear-headed 
well-r lawyer and one of the most amiable of men , ;222 
t he was not a profound lawyer. 
When Judge Smith retired on 12 April 1892 Judge Buchanan 
was appointed senior puisne judge, and Thomas Upington 
was appointed second puisne. Upington, who was led to 
the Irish Bar in 1867, came to the Cape in 1874 r health 
reasons. He was admitted to the Cape Bar on 12 October 
1874 and soon secur a leading practice at the Bar and 
in politics. Upington was appointed Attorn General on 
6 ruary 1878 and he remained in office until fall 
220. In 1894 1 1897, 1900 and 1905. 
221. Act No.6 of 1900. 
222. Cole, op.cit., p.128. 
394 
of the Sprigg Ministry in 1881. When the Scanlan Minis­
try f 1 in 1884 Upington was called upon to form a Minis­
try. As Prime Minister from 1884 to 1886, he retained the 
portfolio of Attorney-General. He r inqui ed the Pr 
nistersh in 1886, but continued as Attorn General 
until the fall of the government in 1890. In 1887 he pro­
ceeded to the Coloni Conference in London, where he was 
knighted for his services. However his health was r 
from satisfactory and in 1892, on the retirement of Judge 
th, the Rhodes 1'1inistry offer him a seat on the Cape 
Bench. In January 1896 the Rhodes Ministry fell and Sir 
Thomas, after r years of 'monotonous dignity', re­
signed his judgeship and once again became Attorney­
General. 223 He held the portfolio until April 1898, when 
his health elled his resignation. He died on 10 Dec­
ember 1898. Accordi to St.Leger;224 
'The few years that Sir Thomas spent on the Bench, 
were somewhat marred indifferent heal , but he 
occupi his seat with distinction and is said to 
have made a good judge. Doubtless after many years 
in e political and social life at the Cape, it was 
too late for his heart to warm to the aloofness of 
judicial office and it is not surprising that when 
the 1 carne he longed to return to the "old rt 
of Cabinet making". I 
Roberts, however, points out that 'he never once differ 
from the rest of the court upon any question of law,.225 
When Upinton resigned in 1896, ristian George Maasdorp 
was transferred from Grahamstown to fill the vacancy. 
Maasdorp was admitted to the Cape Bar on 3 August 1871, 
223. 	 F.St. er, The Honourable Sir Thomas ington, 
South rican Law Journal, vol. 53, 1936, p.4. 
224. 	 St.Leger, loc.cit., p.5. 




and commenced practice in Griqualand West. Thereafter he 
prac sed at the Bar of the Eastern Districts Court until 
1877, when he was appointed Attorney-General of the Trans­
vaal. In February 1880 he resigned this position and re­
turned to practise at Cape Town. On 12 April 1882 he was 
nominated by the Transvaal Government as Eerste Strafrech­
ter, but re sed the appointment. 226 In 1885 he was app­
ointed to the Bench, and on 1 November he join Sir Jacob 
Barry and Judge Buchanan at Grahamstown. In 1896 he was 
transferred to Cape Town. At Union he became Judge Pres­
ident of the Cape Provincial Division of the Supreme Court 
and was appointed a Judge of Appeal. He retired on 30 
June 1922. As a judge he was described as 'lucid and 
. 1 d' ,2271oglca f courteous an patlent. 
At Grahamstown Sir Jacob Barry continued to occupy the 
office of Judge President until 1 August 1901 when he re­
tired on pension. Sir Jacob's main characteristic, whether 
on the Bench or off it, was an 'untiring activity, physical 
and intellectual,.228 Duri his years on circuit, he went 
through and apparently enjoyed an amount of work which 
would have been too great a strain for many a younger man. 
Sittings until eight o'c k, 'till ten o'clock and even 
till one in the morning' were not unprecedented events on 
the Eastern circuit. 229 Early or late Sir Jacob's atten­
tion never flagged in court, 'and he was equally impervious 
to the efforts of the long and difficult travelling' whilst 
on the Transkeian circuit. 230 Off the Bench he took a great 
226. Roberts, op.cit., p.370. 
227. Roberts, op.cit. 




interest in all educational matters. He was so Chair­
man of the Commission on Native Laws and Customs in 1881. 
He was a 'strong judge with a marked individuality' ,231 
and Cole referred to him as 'one of the most hard-working 
232conscientious judges' that he had known. 
When Judge Buchanan was trans rred to Cape Town in 1887, 
the vacancy at Grahamstown was fil by Judge Twentyman 
Jones. Judge Jones succeed Barry as Judge President 
of the Eastern Districts Court on the tter's retirement 
in 1901. He resigned on 5 Ju 1904 and di in 1913. 233 
He took a lively interest in matters appertaining to legal 
and general education,and often acted as an examiner in 
law of the Cape of Good Hope University. He also foun­
ded e Villagers Football Club. 234 In the infamous case 
235of R. v. Hart which was held at East London, he pro­
nounced the verdict of e jury to be a disgrace to the 
community and declined to thank the jurors for their ser­
vices. 
When Judge Maasdorp was transferr from Grahamstown to 
Cape Town in 1896, William Henry Solomon was appoin to 
fill the vacancy. Judge Solomon, who had been admitted 
to the Cape Bar on 12 ril 1878, moved to Kimberley where 
he was appoint Circuit Prosecutor on 1 October 1883. 236 
He was appointed first puisne judge at Kimberley on 1 
July 1887. In March 1896 Solomon was trans rred to the 
Eastern Districts Court, where he sat as puisne judge 
231. 	 Rober , op.cit., p.348. 
232. 	 Cole, op.cit., p.128. 
233. 	 Roberts, op.cit., p.366. 
234. 	 The Hon. S.Twentyman Jones, South African Law 
Journal, vol.20, 1903, p.34 . 
235. 	 (1894) 9 B.D.C. 138. 
236. 	 The designation of the office was subsequently altered 
to that of Assistant Law iser to the Crown. 
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nominally until 28 March 1902. He was president of the 
Speci Court, appointed under the Indemnity and Special 
Tribunals Act,237 from 30 October 1900 until his appoint­
ment to the Transvaal Bench on 29 March 1902. On 9 June 
1910 he was made a judge of appeal, and he became Chief 
Justice on 1 March 1927. According to Roberts, Judge 
Solomon was 'one of the greatest judges South Africa has 
known,.238 He possessed 'the judicial temperament of the 
highest order ... Besides integrity and learning, he had 
depth, and balance, and patience, and caution, and cour­
age, 	 and, above all, wisdom,.239 
On 1 July 1902 John Devonshire Sheil was elevated to the 
Eastern Districts Court Bench. After commencing practice 
at Cape Town towards the end of 1889, he was appointed 
Assistant Legal Adviser to the Crown in 1896. This pos­
ition involved, in addition to e duties of Parliamentary 
draftsman and of general adviser to the administration, 
the deputising for the Attorney-General in the criminal 
240work in the courts. In 1900 his health failed and he 
was obliged to take long leave. After some months' rest 
he returned to his work in time to assist in e re­
organization of the Law Department. He retired from the 
Bench on 25 July 1913 and died at Muizenberg on 26 March 
241, 	 2421935. Accordlng to St.Legeri 
'As a judge, he was held in high regard by all. Though 
never regard as a profound lawyer, he was always 
considered a sound one and had a most useful att ­
ribute in a thorough knowledge of case law. His 
long experience as a prosecutor equipped him well 
237. 	 Act No.6 of 1900. 
238. 	 Roberts, op.cit., p.377. 
239. 	 Roberts, op.cit., quoting Chief Justice J.de Villiers. 
240. 	 F.St.Leger, The Honourable Mr.Justice J.D.Sheil, South 
African Law Journal, vol.54, 1937, p.144. 
241. er s, op.c ., p.375. 
242. 	 St.Leger, loc.cit., p.145. 
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for his duties in criminal work and his persistent 
determination to arrive at the root of every matter 
before him made him singularly fitted r judicial 
office. ' 
In 1891 he brought out the first volume of the Shiel's 
Reports which were printed and published by the Cape Times. 
The reports, which became known as the Cape Times Law Re­
ports, were continued until Un n. Until his elevation 
to the Bench, Shiel personally prepared and edited the 
yearly volumes. 
John Gilbert Kotze was appoint to the Bench of the East­
ern Districts Court in 1903. On 8 July 1904 he succeeded 
Twentyman Jones as Judge President. Kotze commenced prac­
tice in Cape Town on 18 August 1874, but in June 1876 he 
moved to Grahamstown. He was appointed to the Bench of 
the Transvaal High Court in 1877, and on 8 August 1881 he 
became Chief Justice of the South African Republic. On 
the retrocession of the Transvaal in August 1881, he was 
appointed one of the Imperial Sub-commission to investig­
ate and compensate claims for losses and injuries sustained 
· h 	 d" . hI'd urlng t e war. 243 However f . tIe attlt ­lssatls actlon Wlt 
ude of President Kruger led him to accept the first puisne 
judgeship of the High Court of Griqualand. On returning 
from the Cape Colony to settle his affairs, he was indiced 
to withdraw his resignation as Chief Justice. In 1897 he 
was again involved in a serious difference of opinion with 
the President as a result of the judgment in Brown v s 
244
N.O. De Villiers attempted to mediate in the dispute, 
'but in 1898 e storm burst with renewed violence and on 




244. 	 ( 1 897) 4 0 f f. Rep. 1 7 . 
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5 February Kotze was "dismiss "by the president,.245 
After visiting England, Kotze returned to the Transvaal 
ere he commenced practice at the Bar. However after 
nine months he left the Transvaal in 1899. In 1900 he 
was appointed Attorney-General of Southern Rhodesia. In 
1903 he was appointed to the Bench of the Eastern Dis­
tricts Court, where he remain as Judge President until 
1913. He then took up an appointment as puisne judge at 
Cape Town, becoming Judge President there on 14 June 1920. 
He was appointed to the Appellate Division on 16 June 1922, 
and retired in 1927. In 1896 he received the Knight Grand 
Cross of the Portuguese Order of the Conception, and in 
February 1917 he was knighted. Sir John made an impor­
tant contribution to the development of Roman Dutch Law 
in South Africa. According to Hiemstra;246 
'His particularly wide knowledge enabled him to apply 
the law correctly where others would have turned to 
English sources more readily accessible. His dedic­
ation to his work is made obvious in the relations he 
maintained with Dutch jurists.' 
With Fri rich Jeppe as co-editor, Kotze published De 
locale wetten der Zuid-Afrikaansche Republiek, 1849-1885. 
The second volume, for 1886-87, was edited by Kotze alone. 
He also reported four volumes of the Tr-ansvaal judgments. 
He wrote a series of articles in the South African Law 
Journal dealing with the story of Roman Dutch Law, as 
247well as a lengthy article on Judicial precedent. He al ­
so translated Simon van Leeuwen's Ret Roomsch-Hollands 
Recht into English. He was responsible for a number of 
other publications, which included his Biographical Memoirs 
and Reminiscences. 
245. 	 Roberts, op.cit., p.367. 
246. 	 V.G.Hiemstra, Johannes Gy rt Kotze, in W.J.de Kok, 
Dictionary of South African Biography, Cape Town 
Tafleberg, 1968, vol.1, p.440. 
247. 	 South African Law Journal, vol.34, 1934, p.280. 
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On 15 Ju 1904 Thomas Lyndoch Graham was appointed to 
the Bench of the Eastern Districts Court. However he was 
immediately detached r ty as Chairman of the Civil Ser­
vice Commission, and it was not until 1906 that he actually 
took his seat on the Bench. 248 He commenced practice at 
Cape Town on 28 ril 1885 and r idly established a rep­
utation, particularly in jury trials. He had the leading 
criminal practice when he was appointed Attorney-General 
in 1898. The rigg Min~try resigned in October of the 
same year, t in 1900 he resumed office as Colonial Sec­
retary. The Attorney-General, James Rose-Innes, resigned 
on 18 February 1902 and Graham again took over the Attorney­
Generalship. He acted as Prime Minister for a few months 
in 1902, and declined a portfolio in the Jameson Ministry 
which was formed in 1904. Soon after taking his seat on 
e Grahamstown Bench, he 1 showed promise of becoming an 
. . d ,249 h . h' f demlnent JU ge. W en Slr Jo n Kotze was trans erre to 
e Cape Provinci Division in 1913, Graham was appointed 
Judge President of the Eastern Districts Local Division. 
In 1887 the Griqualand High Court Bench consisted of James 
Buchanan e Judge President, and Judges Twentyman Jones 
and Laurence. On 1 July Twentyman Jones was transferred 
to the Eastern Districts Court, and Buchanan resigned on 
account of ill-health iq September. Judge P.M. Laurence 
was appointed acting Judge President; and lliam Solomon 
and Alfred Whal Cole were elevated to the K rley Bench. 
, 250As a judge, Buchanan 'had been a tower of streng . 
248. F.G.S. Sir Thomas -tyndoch Graham, South African Law 
Journal, vol.40, 1923, p.2. 
249. loc.cit. 
250. F.St.Leger, The Hon. Mr.Justice James Buchanan, South 
African Law Journal, vol.50, 1933, p.141. 
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He was one of e few lawyers to receive his entire educ­
ation in the Cape Colony. He was a brilliant law student 
at a time when local law reports and textbooks did not ex­
ist and translations of the authorities were unknown. Acc­
ording to St. er, 'he belonged to that band of pioneer 
judges who did so much to elucidate the Roman-Dutch Law 
and lay the foundations of our Common Law,.251 Apart from 
his judgments, he made many important contributions to 
legal literature. While at the Bar, he edited the Menzies 
Reports and wrote the pre tory remarks on provisional 
sentence in volume one. He was the author of the Supreme 
Court Reports from 1868 to 1870, and joint editor of the 
first two volumes of the Appeal Court Reports. In 1878 
he brought out a book on Precedents Pleadi , and in 
1879 he pu ished Buchanan on Insolvency. He also trans­
la the first three books of VDet, which were publi ed 
in 1880, 1881 and 1883, re tiv He was a 'studious 
and cultured man of great literary attainment, possessing 
a flowing pen, indomitable courage and a natural aptit­
, 252ude for verse • At Kimberley he assist in founding 
and improving the public library, and he contributed fre­
quently to the South African Press in prose and verse. 
After his retirement, he sailed to England and died in 
London on 10 December 1893. 
P.M. Laurence was admitted to the Cape Bar on 29 November 
1880. He moved to Kimberley in 1881, and after practising 
for over a year, was appoin to the Bench on 7 September 
1882. In July 1887 he was appointed to act as Judge Pres­
251. St. Leger , loc.cit., p.142. 
252. St.Leger, loc.cit. 
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ident r and received the permanent appointment on 16 March 
1888. From 1905 to 1907 he was Chairman of the War Losses 
Inquiry Commission, and he also serv as a judge at Cape 
Town. When the High Court of Griqualand was reduced to 
253a single judge court on 1 July 1907, the t made ec­
. 1 .. f h' . 254 . d' ~a prov~s~on or ~s ret~rement. He was act~ng or ~n-
ary Judge of Appeal in 1911, and acting Judge President 
of the Natal Provincial Division in 1912. In 1913 he re­
tired to England, where he died on 28 February 1930. He 
compiled the Griqualand gh Court Reports from 1882 to 
1889, and constructed a separate index and digest for 
these years. He was joint editor of the volume covering 
the period 1895-98, and edit the reports from 1899 to 
1904. He was considered to be a competent judge, but he 
is not remembered for any great judgments. According to 
255e; 
'His judgments are profound and elaborate - perhaps 
a little too elaborate sometimes - and are greatly 
respected by the profession for the learning and re­
search th display. ' 
Several of his essaysr addresses and reviews were reprin­
ted in Collectanea, which was published in London in 1899. 
In 1903 he publi ed a second collection of his articles 
under the title On Circuit in Kafirland and other Sketches 
and Studies. His last literary work was The Life of John 
iman He display a keen interest in educat­
~~~~~~--~-
and was examiner in bo Classics and Mathematics for 
the University of the Cape of Good Hope. However he will 
always be remembered as a pioneer of the public library 
253. Act No.29 of 1906. 
254. Section 7. 
255. Co 1e, op. cit., p. 1 30 . 
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in South Africa. He was Chairman of the Committee of the 
Kimberley Public brary from 1883 to 1900, and he compiled 
a Cata ue of the Kimberl Public Libra ,which was 
published in 1891. He was created a Knight Bachelor in 
1908 and K.C.M.G. in 1911. 
In March 1888 Alfred Whaley Cole was appointed to the Bench 
of the High Court of Griqualand. He was admitted to the 
Cape Bar on 26 July 1856 and rapidly established himself 
as one of the leaders. He was elected to the House of 
Assembly for the Cape Division in 1864, but resigned the 
following year. Three years later he was again returned 
for Albert. In 1868 he acted as Attorney-General, and 
later in the year he was offered an acting judgeship. He 
accepted the offer and was assigned to the Grahamstown 
Bench. On the Bench 'he was most successful, his patience, 
dignity and courtesy being appreciated by all, and on the 
appointment of Judge Smith in the following year, there 
256 was universal regret at his departure l • From 1875 to 
1877 he represented Colesburg as a Member of the House 
of Assembly. When the High Court of Griqualand was cre­
ated a three judge court in 1882, Cole was offered the 
Judge Presidency, but he declined the honour. However he 
agreed to act as a puisne judge until Twentyman Jones was 
appointed. Once again he acquitted himself well on the 
Bench, and in 1885 he was appointed acting judge at Grahams­
town. When Buchanan's health broke down in 1887, a vac­
ancy again occurred in the Griqualand High Court. However 
256. F.St.Leger, The Honourable Mr.Justice Alfred Whaley 
Cole, South African Law Journal, vol. 52, 1935, p.5. 
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Cole had become extremely deaf and could only hear with 
the assistance of tubes. 257 The Attorney-General, after 
personally testing his ability to hear proceedings, of 
ered Cole a puisne judgeship at Kimberley. Cole accepted 
the appointment and took his seat on the Bench in March 
1888. Unfortunately his hearing grew worse and his sight 
began to fail, so that by 1890 there was considerable dis­
,CUSS10n on h'1S b'l'a ~ ~ t 0 carry on h'~s d ' 258ut~es. In ht e 
following year it was reported that 'the Government had 
"arranged" with Mr.Justice Cole 259 and on 14 September 1891 
he resigned,.260 He retired on pension to Wynberg, where 
he died on 26 November 1896. On his death, he was des­
cribed as a 'unit in the brilliant constellation of men 
of letters and learning of the halcyon days of Cape His­
261 262tory'. As an advocate 'he was superb, and as a law­
yer he was a great admirer of the Roman Dutch Law. In 
1864 he had been appointed Colonial Law Lecturer and Pro­
fessor. The former position he held for many years, 
'though the latter he resigned almost immediately owing 
to a misunderstanding which had arisen,.263 According to 
St. Leger; 264 
IOn the Bench he always had the reputation of being 
most fairminded and courteous, though towards the end 
he was considerably hampered by his lack of hearing. 1 
Judge Cole was also a classical scholar and his knowledge 
of English literature was profound. Together with Prof­
essor Noble, he founded and edited the Cape Monthly Mag­
azine from 1857 to 1861. For a time he also edited the 
South African azine. He contributed frequently to tne 
257. St.Leger, loc.cit., p.6. 
258. St.Leger, loc.cit. 
259. Cape Law Journal, vol.8, 1891, p.180. 
260. St.Leger, loc.cit. 
261. Cape Times, dated 27 November 1896. 
262. St.Leger, loc.cit. 
263. St.Leger, loc.cit., p.7. 
264. St. Leger, loc.cit. 
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South African Press and submitted many leading articles. 
After his retirement he wrote his reminiscences under the 
title Reminiscences of my life and of the Cape Bench and 
Bar. 
The vacancy caused as a result of Judge Cole's resignation 
was filled by William Musgrove Hopley on 18 Harch 1892. 
Hopley was admitted to the Cape Bar on 12 April 1878. He 
practised at Cape Town for a few months before moving to 
Grahamstown, where he remained until August 1883. He then 
established himself at Kimberl On 2 July 1885 he was 
appointed acting Crown Prosecutor, in the place of Leigh 
Hoskyns, and acted until the end of the year. In 1886 
the appointment was made permanent. He retained the post 
until he was appointed to the Bench in March 1892. From 
1904 he was mainly on duty in the Supreme Court, and in 
1906 he was permanently assigned there. On 1 October 1914 
he was appointed to the Southern Rhodesia Bench. He died 
in harness on 10 March 1919 while on a visit to Johannes­
d ' K' h' 265burge Accor lng to ltC lni 
'As a circuit judge his advent was always welcomed 
by the members of the Bar and by the leading citizens 
of the towns which he visited, as he was and is famed 
for his hospitality and geniality. He frequently con­
trived to combine a shooting expedition or a few rounds 
of golf with the arduous task of endeavouring to find 
in court the laying of the beacons of some particular 
farm of which different accounts were given by a cloud 
of the oldest inhabitants.' 
When Judge Solomon was transferred to the Eastern stricts 
265. S.B.Kitchin, The Hon. William Musgrove Hopley, 
South African Law Journal, vol.31, 1914, p.248. 
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Court in 1896, Johannes Henricus Lange was appointed to 
fill the vacancy on the Ki rley Bench. Lange commenced 
practice in Kimberley on 1 December 1877. From 1879 to 
1880 he held the office of Parliamentary Draughtsman and 
Clerk to the Legislative Council of Griqualand West. 266 
From 1888 to 1892 he represented the Kimberley division 
in the House of Assembly, during which period he also 
acted as Government Whip to the Rhodes Ministry. In 1892 
he resigned his seat in order to take up an appointment 
as Crown Prosecutor. On 15 February 1896 he was appointed 
to the Kimberley Bench. He was a member of the Special 
Court appointed under the Indemnity and Special Tribunals 
Act. 267 When the Hi Court of Griqualand was reduc to 
a single judge court in 1907, Judge Lange's services were 
retained at Kimberley. From 1905 to 1907 he had acted as 
Judge President. In 1915 he acted as President of the 
Special Court for Treason Trials, and was subsequently 
appoin Chairman of the Commission of Inquiry into the 
causes of the rebellion. In 1914 he had been appointed 
sole Commissioner to inquire into the charges of bribery 
against the Chairman and certain members of the Transvaal 
Provincial Council. In recognition of his public services 
he was knight in 1917. He played a prominent part in 
the public affairs of Kimberley and was extremely fond 
of shooting and golf. He was still in office when he 
died at Muizenberg on 5 January 1923. 
266. S r John Lange, South rican Law Journal, vOl.37, 
1920, p.396. 
267. Act No.6 of 1900. 
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ANNEXURE II 
Table of Cases taken on 
of the Privy Council during the period 1880 - 1909 
1. 	 Asbestos Co., Trustees of v. Hirsche and others 6 H.C.G. 
260; upset on appeal, 10 S.C. 71; decision of Appeal 
Court upset by Privy Council, 64 L.J.P.C. 1. 
2. 	 Attorney-General v. Van Reenen 19 S.C. 332; upset 
Privy Council, 20 S.C. 667. 
3. 	 Caledon Landing, Shipping and Salvage Co. Ltd, and an­
other v. East London Harbour Board (1906) 23 S.C. 540; 
upheld on appeal to Privy Council, 18 C.T.R. 1103. 
4. 	 Colonial Government v. Hepworth & Son 11 S.C. 288; up­
set on appeal to Privy Council, 12 S.C. 111. 
5. 	 Cook Bros. v. Colonial Government 12 S.C. 86; upheld 
by Privy Council on appeal, 16 S.C. 578. 
6. 	 De Beers Consolidated Mines v. Kimberley Waterworks Co. 
7 H.C.G. 163; upset by Appeal Court, 12 S.C. 52; on app­
eal to the Privy Council the judgment of the Appeal 
Court on the first action was affirmed, but the judg­
ment on the second action revers ,14 S.C. 262. 
7. 	 De Beers Consolidated Mines v. London and S.A. Explor­
ation Co. 7 H.C.G. 39; upset on appeal, 10 S.C. 359; 
judgment of Appeal Court upheld by Privy Council, 12 
S.C. 107. 	 . 
8. 	 De Jager v. De Jager Buch. 1 A.C. 429; upheld by Privy 

Council. Buch. 2 A.C. 146. 

9. 	 Eastern and South African Telegraph Co. v. Cape Town 
Tramways Co. 17 S.C. 95; upheld in substance on appeal 
to the Privy Council, 11 C.T.R. 589. 
10. 	 Hiddingh v. South African Association 2 S.C. 414; up­

set on appeal by Privy Council,S S.C. 298; commented 

on De Villiers, C.J., 6 S.C. 238. 

11. 	 Hills v. Colonial Government 20 S.C. 107 and 416; up­

held on appeal to Privy Council save as to slight var­

iation on claim in reconvention, (1906) Buch. 2 A.C. 

12. 	 Horne v. Struben (reported as Struben v. Colonial Gov­

ernment) 17 S.C. 242; uph d on appeal to the Privy 

Council, 19 S.C. 317. 

*The Table has been compiled from cases reported in Murray 
Bisset and P.P.Smith, The gest of South African Case 
Law, Cape Town: Juta. 1909, vol.3. 
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13. 	 Houlder Bros. v. Colonial Government (1906) 23 S.C. 97; 
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A.C. 29; judgment of Appeal Court upset and original 
judgment restored by Privy Council, Buch. 3 A.C. 266. 
14. 	 Joseph v. Mulder's Estate 18 S.C. 193: upheld by Privy 
Council on appeal, 20 S.C. 144. 
15. 	 v. Colonial Government 18 S.C. 125; upheld by 
reasoning, 20 S.C. 343. 
16. 	 R. v. Sigcau 12 S.C. 256; uphe by Privy Council on 
appeal, 13 S. C. 504. 
17. 	 R. Van Reenen and others 19 S.C. 332: upset on appeal 
to Privy Council, 20 S.C. 667: judgment of Privy Coun­
cil commented on by De Villiers, C.J., 12 C.T.R. 1056. 
18. 	 South African Breweries v. Hodgson 12 C.T.R. 465: up­
set by Privy Council on appeal, 21 S.C. 281. 
19. 	 South African Breweries v. Martienssen 12 C.T.R. 465: 
upset by Privy Council on appeal, 21 S.C. 281. 
20. 	 Torva Exploration Syndicate v. Kelly 15 S.C. 131: up­
held on appeal to Privy Council, 17 S.C. 301. 
21. 	 To·rva Exploration Syndicate v. Lamb 15 S.C. 131: up­
held on appeal to Privy Council, 17 S.C. 301. 
22. 	 Torva Exploration Syndicate v. Meeks 15 S.C. 131; up­
held on appeal to Privy Council, 17 S.C. 301. 
23. 	 Treasurer-General v. Lippert 1 S.C. 291: upset by Privy 
Council on appeal, 2 S.C. 172. 
24. 	 Vilander Concession 'Syndicate v. Colonial Government 
22 S.C. 110i upheld on appeal, Buch. 2 A.C. 221: fur­




10.1. 	 ' EVENTS LEADING UP TO THE CREATION OF THE CAPE 
SUPREME COURT, 1795-1826 
Events leading to e creation of the Cape Supreme Court 
commenced soon after the rst British Occupation in 1797. 
Although the British authorities considered the prevail ­
ing system of justice to be defective, they were not pre-
red to introduce any drastic or immediate alterations. 
They opted, instead, for a policy of gradual anglicization 
of the 1 al institutions at the Cape. Prior to the Cape 
being formally ceded to Britain in 1814, three important 
chang~s were made to the legal institutions. In 1807 and 
in 1808 Courts of Appeal Civil and Criminal Cases were 
established. In 1811 a system of circuit courts was int ­
rOduced, and in 1813 the court proceedings were opened 
to the public. The innovations introduced principles of 
English law and juri rudence and paved the way for the 
more extensive changes which were to follow. 
In 1819 a new form of criminal procedure was introduced 
by the Crown Trials proclamation. Although the framers 
of the proclamation had intended to assimilate the pro­
cedure to that of England, they approached their task 




practice in accordance with the policy of gradual change. 
e influx of British settlers in 1820 added impetus to 
the policy of anglicization and the authorities were 
moved to adopt a more decisive h towards the legal 
system. The stage was accordingly set for the next inn­
ovation which was directed at introduci the Engli 
language in all offici and judicial business. 
decision to introduce lish in e courts focussed att­
ention on the need to reform the Court of Justice. The 
Under-Secretary r Colonies siezed upon the idea of 
using the court as the instrument for promoting lic­
ization. According to this plan ere would be no nec­
essi to I suddenly or forciblyl interfere with the pre­
vailing laws and the coloni expenditure would be k t 
to a minimum. Although the autocratic Governor of the 
Cape, Lord Charles Somerset, felt that the time was not 
ripe r implementi the propo reform of the Court 
of Justice, the die had already been cast and the s e 
moved to the House of Commons in London. On 25 July 1822 
Mr. Wilmot Horton rose in the House and played his part 
by moving for the intment of a Commission to inquire 
to the state of affairs at the Cape of Good Hope. The 
ssioners were issued with speci instructions to 
investigate the legal stern. These instructions can be 
attribu to the policy of anglicization which, in turn, 
had given rise to the idea that the best manner of ruling 
e colony would be through the importa on of the English 
legal system. However the Colonial Office was opposed to 
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a 'sudden and forceful' implementation of this policy and 
attention was accordingly focuss on the courts. It was 
decided to reform the superior court structure and to use 
the courts as the instruments for effecting the policy. 
The recommendations contained in the report of the Comm­
ission of Inquiry provided a practical basis for implem­
enting the policy of anglicization. The Commissioners 
had sealed the fate of the Court of Justice by drawing 
attention to the manifest defects which they had unearthed 
in its structure and operation. In its place they recom­
mended the establishment of courts based on the English 
models. Although the authorities were not prepar to 
accept all of the recommendations, th soized upon the 
underlying principles and many of the recommendations 
were incorporated in the Charter of Justice, which created 
the Supreme Court. Some of the recommendations were only 
implemented at a later stage. Others were -either r ec­
ted out of hand or raised in the Inquiries of 1845 and 
1875. The Commission's greatest impact, however, lay in 
its underlying purpose which permeat into the future 
development of the Cape Supreme Court. 
10.2. THE BIRTH OF THE CAPE SUPREME COURT 
The year 1827 was des ned to be a momentous one in the 
history of the judicial system at the Cape. The doors of 




with the keys provided by the Commission of Inquiry, and 
the authorities were hard at work giving birth to a more 
illustrious successor which was to emerge as the Cape 
Supreme Court. The Colonial Office, armed with the rec­
ommendations contained in the report of the Commission of 
Inquiry, had finally decided to make a clean sweep of the 
existing courts, and the new institutions were based on 
the English models. The machinery necessary for estab­
lishing the new courts was incorporated in a Charter of 
Justice, which provided for a centralized Supreme Court 
for the whole colony, with its seat of jurisdiction at 
Cape Town. By rejecting the recommendations which made 
provision for the establishment of a separate court in 
the Eastern districts, the Colonial Office incurred the 
wrath of the inhabitants who resided there, and demands 
for an independent court became a major issue in the 
future development of the Cape Supreme Court. 
On 10 December 1827 the stage was set on a new era when 
the Governor announced that the Cape Supreme Court would 
be opening on 1 January 1828. Reaction to the new court 
was generally favourable. The Charter of Justice was 
hailed as 'a bulwark of civil liberty'. However some res­
ervations were expressed as to whether trial by jury would 
promote justice in a racially mixed community. These 
doubts were well-founded as subsequent events were to 
demonstrate. 
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th the birth of the Cape Supreme Court, the policy of 
anglicization took a giant leap forward. The Supreme 
Court had, in turn, simultaneously given birth to an un­
seen mechanism which was neither expressly spelt out in 
the Charter of Justice nor in the policy directives of 
the Colonial Office. This mechanism was to permeate in­
to the reasoning behind the law and finally became est­
abli ed as one of the sources of the law itself. The 
silent mechanism, tter known as judicial precedent, 
went larg unnoticed in the early years of the growth 
and development of the Cape Supreme Court, but today it 
loud proc ims itself as one of the court's greatest 
legacies. 
10. 3. THE EXPERIMENTAL PERIOD 
The experimental period, which commenced in 1828 and ended 
in 1834, highlighted the inflexibility of the Charter of 
Justice and was characterized by the strained relation­
ship which developed between the Governor and the Chief 
Justice. This relationsh , together with considerations 
of economy, made it necessary to amend the Charter of Jus­
tice. Although the Charter had separated the executive 
authority from that of the judiciary, the r tionship 
still had to be clearly defined in practice. The Gover­
nor, who entertained certain ivings over the new inn­
ovations, was determin to retain a rm control over the 
judiciary. The judges, however, were equally determined 
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to exert their independence and were not prepared to brook 
any interference from the Governor. The strained relation­
ship, which was initially restricted to the Governor and 
the Chief Justice, spillover and encompassed the legis­
lature and the Bench. 
The first serious clash, which occurred in the Council of 
Advice, resulted in the dismissal of the Chief Justice as 
a member of that body. The second clash arose out of the 
patronage over the officers of the court. The Chief Jus­
tice insisted on exercising his right to appoint and dis­
miss the minor officers of the court. The Governor was 
reluctant to defer to his authority in this respect, and 
in 1834 the Chief Justice was stripped of his patronage. 
The third dispute concerned the language abilities of the 
jurors. The Chief Justice and Judge Menzies insisted that 
the jurors had to understand English, and they refused to 
recognize that the local authorities could legislate on 
the issue. Finally the judges contested the Governor's 
authority to extend the jurisdiction of the Supreme Court 
beyond the colonial boundaries. 
Under Sir Lowry Cole's administration the relationship be­
tween the Governor and the Chief Justice reach breaking 
point. Sir John Wylde's alleged unnatural conduct towards 
his daughter was subjected to a confidential inquiry. Al­
though the evidence was inconclusive, it did not deter 
the Governor from recommending that the Chief Justice be 
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di ss from office. 
The r tionship between the judges was also troubled. 
The Chief Justice beli that Judge Menzies had taken 
a hand in instigating the rumours concerning his relation­
ship with his daughter. Ju e Burton harbour a grudge 
against Judge Menzies, se the latter had pre­
ferr as senior puisne. The judges were equally divided 
as to wh er the jurors were required to understand Eng­
lish. When the issue came up before the full Bench, the 
Chief Justice and Judge Menzies only managed to secure a 
majority decision in favour of their view, when e Keke­
wich withdrew his opposition in accordance wi estab­
lished practice at Westminster. Judge Burton refu to 
be bound the decision and he continued to conduct his 
circuits without insisting t the jurors had to have an 
unders ing of English. Furthermore it was not possible 
to implement the Second Char r of Justice until 1834 be­
cause the majority of the judges were of the opinion that 
it was first necessary to establish a Legislative Council. 
Judge Menzies differed from the view expressed his coll­
eagues. He was of the opinion that the term' islative 
Council', which appeared in the Second Charter, could be 
interpreted so as to include the Council of Advice. 
The period 1828 to 1834 was also a period of methodical 
change, and the judges were at the helm of the process. 
They had set up the Supreme and circuit courts and were 
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responsible for drafting the rules of procedure. Tn 
were called upon by the Governor to give advice on many 
diverse matters and were responsi e for drafting the 
major Ordinances of the day. In addition, the Chief Jus­
tice was requir to examine all the draft Ordinances in 
order to ensure that they were in accordance with e fun­
damental laws of the colony. 
Many of the problems were resolved by the Second Charter 
of Justice. The Bench was reduced from four to ree jud­
ges and the Chief Jus ce was r ired to take his turn 
of circuit duty. He was also relieved of his patronage 
over the minor officers of the court. In future anyone 
of the judges could be led upon to certify whether the 
draft Ordinances contained any legal impediments. Although 
the Chi Justice h been r in status, the judges 
proved their mettle by tenaciously resisting all attempts 
to undermine their independence. At the same t e they 
were hesitantly laying down the foundations of judicial 
precedent. At the outset the judges had adopted the prac­
tice of delivering the reasons for their judgments in open 
court and the press was free to report the proc ings. 
The hierarchy of the courts also provided limi scope 
for the development of a system of judicial precedent. 
The proceedings of the inferior courts were subject to re­
view by the j es who could correct or set them aside. 
A right of I from civil judgments of the circuit 
courts to the full Bench of the Supreme Court was available 
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in cases where the amount in dispute exceeded £100. Fur­
thermore a right of appeal from the civil judgments of 
e Supreme Court to e Privy Council was available in 
civil cases where the amount in dispute exceeded £1000. 
This was extended by the Second Charter which reduced the 
amount which was appealable to £500. 
A significant development took place in 1833 when the 
Judicial Committee of the Privy Council was established. 
Prior to the passing of the Act, the members of the Com­
mittee of the Privy Council, which heard appeals, were 
not required to possess any judicial quali cations. With 
the creation of a Judicial Committee composed of eminent 
lawyers, it was to be expected that the decisions of the 
Privy Council would take on a greater significance in the 
development of judicial precedent at the Cape. 
An analysis of the Supreme Court records reveals that coun­
s began to r y on the precedents of the Court of Jus­
tice at the outset, and it was not long before they began 
to cite the decisions of the Supreme Court itself. The 
judges adopted a cautious approach when considering the 
previous decisions of the court and they soon began to 
expressly rely on them to justify their judgments. It is 
clear, however, that the individual judges did not init­
ially consider themsleves to bound by the decisions 
of the full Bench. It must be inted out that during 
this period the rules of precedent were still fairly 
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fluid in England. Furthermore the absence of published 
law reports at the Cape greatly hampered the process. It 
is perhaps apt to describe the experimental period in the 
history of the Supreme Court as the period of silent 
growth in the development of judicial precedent. 
The Supreme Court emerged from the experimental period 
with a reduced Bench, an enlarged master's office, and a 
Chief Justice who was somewhat diminished in status and 
pocket. Judge Menzies, who had unwisely instigated the 
language qualification dispute, experienced the discomfort 
of having his judgment overruled by the Second Charter 
which made it clear that an understanding of English was 
not a requirement for appointment as a juror. Judge Bur­
ton, who had travelled to Holland to learn the Dutch lan­
guage and to study the Roman Dutch Law, and who prov 
to be exceptionally hard working and was well thought of, 
was unceremoniously shipped off to New South Wales. Judge 
Kekewich, who had been elevated to the Bench as compen­
sation for his removal from the Vice-Admiralty Court, re­
mained very much in the background. After a somewhat hes­
itant start, the judges had apparently performed too well 
and the Bench was left to carryon without Burton. However 
they had turned out to be true 'lions under the throne', 
and th were not prepared to brook any interference from 
either the Governor or the Council of Advice. It remained 
to be seen how they would fare against the newly constit­
uted Legislative Council. 
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10. 4 • EXTERNAL FACTORS AND THE EMERGENCE OF A 
CENTRALIZED SUPREME COURT AT CAPE TOWN 
The period 1834 to 1846 was characterized by external 
rather than internal developments in the chronicle of the 
Cape Supreme Court. In 1836 the British Parliament 
passed the Cape of Good Hope Punishment Act which exten­
ded the jurisdiction of the Cape Courts beyond the col­
onial boundaries. It was therefore necessary to cross 
the border in order to deal with a quite extraordinary 
event which led to 'one of the most remarkable episodes 
in which a judge has been involved'. On 22 October 1842 
Judge Menzies crossed the Orange river at Alleman's Drift 
and, purporting to act under the Cape of Good Hope Punish­
ment Act, he proclaimed the area British territory. The 
next event of importance occurred in the Eastern districts 
of the colony. In 1836 the Eastern districts were placed 
under the administration of a Lieutenant-Governor, who 
questioned the rank and precedence which the judges en­
joyed whilst conducting circuits in his domain. In 1842 
a far more important event took place in Cape Town, when 
the Legislative Council decided to flex its muscles and 
proceeded to test its relationship with the judiciary. 
The judges misjudged the prevailing mood and decided to 
resist the authority of the Council. However, their in­
geniously contrived arguments came to nought and the Leg­
i tive Council was empowered to amend the Charter of 
Justice, thereby subordinating the judiciary to the local 
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legislative authority. 
Emboldened by their newly acquired powers, and spurr on 
by considerations of economy, the members of the Legis­
lative Council set a Committee of Inquiry to inves­
tigate the judicial establishment. The Committee decided, 
by the Chairman's casting vote, to emasculate the Supreme 
Court by breaking it up into a number of decentralized 
local courts. However the Secretary for Colonies was not 
prepared to allow the measure, and he directed that a 
centralized Supreme Court at Cape Town, with jurisdiction 
throughout the colony, had to be maintained. The direct­
ive was enforc until 1904, when Divisional Courts were 
establish 
During the traumatic period when the fate of the Supreme 
Court was in the balance, events were taking place in the 
newly annexed District of Natal which enhanced and exten­
ded the influence of the court. In 1845 a District Court 
was established in Natal and Hendrik Cloete, a Cape advoc­
ate and member of the Legislative Council, was appointed 
to the Natal Bench. A right of appeal lay to the Supreme 
Court in civil matters, and criminal cases could be re­
moved to Cape Town for the determination of points of law. 
Although Natal was separat from the Cape Colony in 1847, 
the Cape Supreme Court continued to hear appeals from Nat­
al until 1853. 
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By an onizing the Lieutenant-Governor of the Eastern 
districts and by refusing to kowtow to the Legislative 
Council, the judges h provoked the British authorit­
ies into subordinating the judiciary to the legis tive 
power. They had accordingly been placed under the mace 
and could no longer be call 'lions under the throne'. 
However in wielding the mace, the members of the Legis­
lative Council had overreached themselves when th att­
empted to break up the Supreme Court. The British au 
orities were still actively pursuing a policy of anglic­
ization at the Cape and they were not prepar to abandon 
the main instrument for promoting change in the legal 
system. 
It is also apparent that the judges were achieving unif­
ormity in the decisions of the Supreme and circuit courts, 
and that judicial precedent was flourishing. This was 
confirmed by the Attorney-General in his defence of the 
Supreme Court before the islative Council. In his add­
ress, the Attorney-General referred to e success which 
had been achiev by the judges in correcting the conflic­
ting decisions of the circuit courts which had occurred 
soon after the implementation of the Charter of Justice. 
He attributed this to the action of the Supreme Court, 
and to the extent to which discussion in Cape Town had 
established principles that were being recogniz as prec­
edents on circuit. Finally the decisions of the Supreme 
Court, and the early decisions of the Natal District Court, 
422 
provide substantial evidence that judicial precedent was 
being recognized and accepted as a source of law, both 
at the Cape and Natal. However it is also clear that the 
individual judges were not prepared to bound by the 
decisions, if they considered them to incorrect. 
10.5. GROWING PAINS 
During the period 1846 to 1865 the composition of the 
reme Court Bench underwent a number of important chan­
ges. Judge Menzies died in harness at Coleberg in 1850. 
iam Musgrave, who had been appointed to the Bench in 
1843, succeeded Menzies as senior puisne judge. Sydney 
Smith Bell was appoin second puisne in 1851. Judge 
Bell succeeded Musgrave as senior puisne on the latter's 
death in 1854, and John Watts Ebden was appointed second 
puisne. In 1855 Sir John Wylde retired and Judge Ebden 
was obliged to take sick leave. Egidius Benedictus Water­
meyer was appointed to act in the place of Judge Ebden, 
and Hendrik Cloete was recall from Natal in order to 
fill the newly created post of third puisne. The Chief 
Justiceship remained vacant until 1857, when the post was 
fill by Judge Bell in an acting city. Ebden was 0 
liged to retire, Ju e Cloete was appointed senior puisne 
and Watermeyer's appointment was confirmed. In 1858 Sir 
lliam Hodges was appointed Chief Justice and Judge Bell 
was obliged to step down as senior puisne. 
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Only two immediate changes were introduced as a result of 
the Inquiry into the judicial establishment. In future 
e rules of court had to be confirmed by an Ordinance of 
the Legislative Council, and the system of impressment for 
e transport of the circuit judges was terminated. The 
more important changes were only introduced after the col­
ony received representative government in 1853. The jud­
ges were also destin to play both a direct and an in­
direct role in the achievement of representative govern­
ment. By refusing to give evidence before the Robben 
Island Committee, they had exposed the weakness of the 
Legislative Council. During the crisis which arose out 
of the British government's attempt to settle convicts at 
the Cape, the Chief Justice advised the Governor that he 
could not constitutionally send the convict ship away. 
The advice was followed by the Governor, and it almost 
led to civil war. This, in turn, contributed towards 
the granting of representative government. 
In the case of Letterstedt v. Morgan and others, which ar­
ose out of the anti-convict agitation, the unseemly con­
duct of the judges shattered public confidence in the 
Bench. However the judges played a more positive role 
in the constitutional development of the colony, when 
they were called upon to assist in formulating the draft 
constitution. In this respect Sir John Wylde was instrum­
ental in promoting the principle of an elective Upper House. 
He was rewarded by being appointed President of the Legis­
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lative Council in the new Parliament. 
During the first sitting of e new Parliament trial by 
jury was extended to civil cases in the Supreme Court. 
However attempts to secure a s rate court r the East­
ern districts were unsuccessful. Instead, a substitute 
Bill, which made provision for the appointment of a third 
puisne judge was carried in 1855. Owing to financial con­
siderations the appointment was only fill in 1858. In 
the same year e reme Court was given control over 
the admission of notaries and conveyancers, and it be­
came possible for aspirant advocates to quali locally. 
nally in 1864 the Eastern e separatists succeeded in 
obtaining a superior court, whi was establi ed at Grahams­
town in 1865. 
Many of the unre ved problems which had been raised dur­
ing the Inquiry into the judicial establishment in 1845 
received attention. The borders of the col were exten­
ded as a result of e Frontier wars, and this resulted 
in an even greater strain being aced on the already 
overburdened circuits. The judges were reques to sub­
mit ans for the resolution of the difficulties. However 
the Governor disr arded their advice, and he attempted 
to e the problem by introducing an addit 1 circuit 
in 1859. This p to be unworkable and the half-yearly 
circuits were restored in 1860. The conduct of circuit 
court osecutions was investiga and the office of 
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clerk of the peace was considered. Although the clerks 
of the peace were retained, circuit prosecutions began to 
be conducted by the advocates. The establishment of the 
Eastern Districts Court in 1865, and the improvement in 
circuit transportation, did much to relieve the over­
burdened circuits. 
The sheriff's office and e method of serving the court 
process were also placed under the spotlight. In 1856 an 
action for damages was brought against the sheriff on the 
grounds of negligence. The court found for the plaintiff 
and the sheriff was suspended. His duties were entrusted 
to the master, and the two offices were combined. The 
judges approved the combination as a temporary measure, 
but were opposed to it as a permanent arrangement. In 
1860 a Select Committee was set up to investigate the 
position. As a result the two offices were once again 
separated in 1861. 
10. 6. THE ESTABLISHMENT OF THE EASTERN DISTRICTS COURT 

OF THE CAPE OF GOOD HOPE 

Events leading up to the establishment of the Eastern Dis­
tricts Court went back to the report of the Commission of 
Inquiry of 1823. Commissioners Bigge and Colebrooke had 
recommended that the colony be divided into two distinct 
and separate provinces for both administrative and jud­
icial purposes. However the Secretary for Colonies re­
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jected the recommendation and opted, instead, for a cent­
ralized Supreme Court at Cape Town, with jurisdiction 
thoughout the colony. This met with a great 1 of 
osition from the majori of English speaking inhabitants 
in the Eastern districts, and they began to agitate for a 
separate court as part of their overall stra y for an 
independent government. 
An analysis of the evidence collected by the Committee of 
Inquiry of 1845 revealed that the majority of the Bench 
and the Bar were in favour of stationing a judge in the 
Eastern districts, but serious doubts were expressed as 
to the wisdom of reducing the Bench to two judges in or­
der to do so. 
During the period 1847 to 1853 demands for the establish­
ment of a local court fad into the background and the 
Easterners concentrated, instead, on the subject of rep­
resentative government. The Governor's support for a 
unitary form of government for the colony was a 'heavy 
blow' to e separatists, but they soon recover and 
Eastern Province Resident Associations were formed in 
order to oppose the plan. When the Cape Constitutional 
Ordinance was finally approved the Privy Council in 
1853, the Secretary for Colonies informed the Governor 
that separation could still be effected if it was found 
to be within the interests of the colony. The Governor 
siezed upon the opportunity which had presented and, 
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in order to stifle opposition from the separatists, he 
recommended that a Lieutenant-Governor and Solicitor­
General be appointed for the Eastern districts, and he 
suggested that one or two resident judges be stationed 
ln the territory in order to improve the administration 
of justice. The Governor was convinced that these meas­
ures would ensure that 'the wants of the Eastern parts 
would be sufficiently provided for without the removal 
of the seat of government and legislature or division of 
the colony'. After the Secretary for Colonies had app­
roved the recommendations, the Governor approach the 
judges on the feasibility of stationing one or two jud­
ges in the Eastern districts. 
The judges were unanimous in agreeing to the necessity 
of appointing additional judges, and they felt that the 
most satisfactory solution would be to establish a dis­
tinct and separate court for the Eastern districts. How­
ever, before Parliament met for the first time in 1854, 
Sir John Wylde made a final attempt to evade the mace! 
when he advised the Governor that the authority to amend 
the Charter of Justice had reverted to the Crown. Although 
his efforts were in vain, they delayed the Governor's 
plan to establish a distinct and separate court in the 
Eastern districts. When the necessary Bill was intro­
duced to Parliament during the 1855 session, it was de­
feated by twenty votes to ten. It was argued that the 
Bill! which made provision for a Court of the Eastern 
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Province, either went too far or not far enough, and many 
thought that a second court was undesirable. However a 
substitute Bill, which provided for the appointment of 
an additional judge, successfully passed through both 
Houses. 
Notwithstanding the relief which had been afforded by the 
appointment of an additional judge, the problems encount­
ered by the system of circuit courts persisted, and two 
further Bills were unsuccessfully introduced to Parlia­
ment before a satisfactory solution could be found. In 
1863 Charles Pote unsuccessfully introduced a private mem­
bers Bill which made provision for the establishment of 
local courts at Grahamstown and Graaff-Reinet. In 1864 
the Governor introduced a Bill which provided for the 
establishment of a Supreme Court of the Eastern Districts 
of the Cape of Good Hope. The court was to be composed 
of a Chief Justice and two puisne judges, and was to have 
exclusive jurisdiction within the Eastern districts. Three 
of the four judges were opposed to the Governor's propos­
als which were embodied in the Bill, and when it was pub­
lished in the Government Gazette, it aroused a great deal 
of opposition. When Parliament met for the first and on­
ly time at Grahamstown on 13 June 1864, the Governor ann­
ounced that the government had decided to withdraw the 
Bill because of the opposition which had been mounted ag­
ainst it. A vote was taken and the Bill was withdrawn by 
a majority of two votes. 
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When Parliament reassembled in Cape Town, a new Bill was 
introduced which provided for the creation of a Court of 
the Eastern Districts of the Cape of Good Hope. The Sup­
reme Court Bench was to be increased to five judges and 
two of them were to be assigned to the Eastern Districts 
Court. The court was to be sited at Grahamstown and one 
of the judges would be required to take the Eastern cir­
cuits. The Supreme Court retained concurrent jurisdiction 
in the Eastern districts and appeals were to lie from the 
Eastern Districts Court to the Supreme Court at Cape Town. 
The Bill was passed, and on 26 July 1864 it entered the 
Statute book as Act No.21 of 1864. However the subord­
inate nature of the court gave birth to a long-lived 
grievance; 
'That the judges at Cape Town, of no higher status, 
sat in judgment on their brethren in the East, but 
themselves were subject to check only by the Privy 
Council. ' 
Although the Eastern Districts Court helped to ease the 
pressure which had made the circuits almost intolerable, 
it failed to satisfy the separatists. Their continued 
agitation for a third judge and an independent court of 
equal status to that of the Supreme Court prompted the 
Governor to set up a Commission of Inquiry in 1874. The 
Supreme Court had successfully weathered the period of 
growing pains and had emerged with a Bench of five judges. 
Nonetheless its greatest challenge still lay in the East­
ern districts of the colony, where its newly created trib­
utary was in danger of being cut off, and the future of 
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the 'grand fountain of the law' was by no means secure. 
1 0 • 7 • MATURITY 
The period of maturity commenced on a happy note with the 
opening of the Eastern Districts Court in 1865. However 
it soon became evident that the court was merely a trib­
utary and that the real power lay in the Supreme Court. 
Its own judgments and those of the circuit courts had to 
be taken on appeal to Cape Town, and when the two judges 
presided together there was always the possibili that 
th would disagree and that judgment would be denied. 
It was also discovered that the court did not possess 
the jurisdiction to review sentences impos the res­
ident magistrates. However the latter omission was rem­
edi by an Act of Parliament in October 1865. 
Across the border in neighbouring British Kaffraria, a 
Supreme Court had been in existence since 1862. wnen tne 
Kaffrarian territory was annexed to the Cape Colony in 
1866, the Kaffrarian Supreme Court was absorbed by the 
Eastern Districts Court and a place had to be found for 
the Kaffrarian judge. However the government was not pre­
pared to enlarge the stern Districts Bench. They there­
fore removed Judge Connor and r aced him with the Kaff­
rarian judge. This fuelled the discontent and the East­
erners began to vigorously press their demands for a 
court equal in status to that of the Supreme Court. The 
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government refused to yield to the demands and attention 
was shifted towards the granting of responsible government. 
After much difficulty the colony was granted responsible 
government in 1872, and the Attorney-General joined the 
Cabinet. The encumbent, Johan Hendrik de Villiers, was 
soon elevated to the Bench, and became the first colonial 
born Chief Justice to occupy the office since the estab­
lishment of the Supreme Court in 1828. 
During the period of maturity the character and composit­
ion of the Bench changed completely. In 1865 Connor and 
Denijssen were appointed to the Supreme Court Bench, and 
were assigned to the Eastern Districts Court. Judge Cloete 
retired on pension in October 1865. Judge Fitzpatrick, 
the former Kaffrarian judge, was appointed to the Eastern 
Districts Bench in 1866, and Judge Connor was obliged to 
return to Natal. However when Judge Watermeyer died in 
1867, Connor was recalled to Cape Town to act in his place. 
Sir william Hodges died in 1868 and Judge Bell was appoin­
ted Chief Justice. Connor returned to Natal and the vac­
ancy was filled by Edward Dwyer. Judge Denijssen was 
transferred to Cape Town and advocate Cole was made acting 
judge at Grahamstown. In 1869 Judge Fitzpatrick joined 
Bell and Denijssen at Cape Town, and Judge Dwyer was ass­
igned to the Eastern Districts Bench. Charles Thomas 
Smith was appointed a judge of the Supreme Court, and was 
assigned to the Grahamstown Bench. Sir Sydney Smith Bell 
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suffered a stroke in 1873 and Johan Hendrik de Villiers 
was appointed Chief Justice. Judge Denijssen re red in 
1877 and his seat on the Supreme Court Bench was filled 
by Judge Dwyer. In 1878 the vacancy at Grahamstown was 
filled bv Judge Barry, the former Recorder of Griqualand 
West. 
The Civil Jury Trials Act was amended in 1874 and provis­
ion was made for juries to sit only when requested by 
either side. A far more important development took place 
in the same year when a Commission was appointed to con­
sider the constitution of the courts and the general ad­
ministration of justice in the colony. However the mem­
bers of the Commission were unable to reach agreement 
over the future of the Eastern Districts Court. The maj­
ority were in favour of dismantling the court. They were 
vigorously opposed by the minori who recommended that 
the Bench be increased to three judges with jurisdiction 
equal to that of the Supreme Court. The only immediate 
outcome of the inquiry was an Act which allowed a single 
judge, during vacation, to hear civil matters. In the 
following year all restrictions to the right of appeal 
to the Supreme Court, arising out of criminal cases in 
the magistrates' courts, were lifted. 
Significant developments also took place in the field of 
judicial precedent. Although Judge Watermeyer had com­
piled a volume of law reports in 1857, the first real 
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breakthrough occurred in 1870 when the Menzies Reports 
were published in three volumes. In 1871 the Judicial 
Committee of the Privy Council was enlarged, when pro­
vision was made for the appointment of four paid members. 
However they were superseded in 1876 by Lords of Appeal 
in Ordinary. Finally in 1877 the Chief Justice drew att­
ention to the importance of the Supreme Court decisions 
when he stated that; 
'The decisions of the Supreme Court of this colony 
are received with as much respect in the Courts of 
the Republics and, if I am not misinformed, in the 
Courts of Natal and Griqualand West, as the decis­
ions of their own Courts.' 
1 0 • 8. APPEALING YEARS 
In 1879 the Eastern Districts Court Bench was enlarged to 
three judges and a Court of Appeal was established. The 
Appeal Court was composed of the Chief Justice, the two 
puisne judges at Cape Town, and the senior judge of the 
Eastern Districts Court who was given the title of Judge 
President. It was given jurisdiction to hear civil app­
eals from the Eastern Districts Court and the circuit 
courts. However appeals from the Supreme Court contin­
ued to go direct to the Judicial Committee of the Privy 
Council. In criminal cases the Court of Appeal was em­
powered to consider special entries of irregularity and 
reservation of points of law from the Supreme Court, as 
well as from the other courts. Thus although the East­
ern Districts Court obtained a third judge, and despite 
the fact that it stood on equal terms with the Supreme 
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Court in criminal cases, it was still denied concurrent 
jurisdiction in civil cases. The blow which had been 
dealt to the Supreme Court must have been a g ling ex­
perience for the Chief Justice. However the pill was 
somewhat sweetened, because in practice, the Appeal Court 
Bench was dominated by the Cape Town judges. 
The establishment of the Court of Appeal was not the only 
event of importance to the administration of justice. In 
1879 the full impact of racial prejudice was forcefully 
driven home during the circuit court sessions at Victoria 
West. White justice was seen at its worst when the jury 
refused to convict the perpetrators of the Koegas Massac­
res in the face of overwhelming evidence. The 'Koegas 
trial' had a sequel when the Attorney-General sued the 
proprietor and the editor of the Cape Argus for libel, 
on the grounds that they had falsely accused him of fail­
ing to remove the cases to Cape Town because of political 
pressure. 
In 1880 rqualand West was annexed to e Cape Colony, 
and the Supreme Court was given concurrent jurisdiction 
with the High Court in the newly acquired territory. The 
recorder became a judge of the Supreme Court and appeals 
lay to the Court of Appeal. In 1882 it became necessary 
to increase the number of judges at Kimberley and the 
structure of the courts was made uniform. The Supreme 




judges, and the Judge President of the High Court of 
Griqualand was given a seat on the Court of Appeal. Civ­
il appeals from the Grahamstown and Kimberley courts in 
which only two judges concurred, or against a judgment 
of a circuit court, had to be heard by not less than 
three judges of the Court of Appeal; and every appeal 
against a unanimous judgment of the three judges at 
Grahamstown or Kimberley had to be heard by not less 
than ur judges of appeal. Further appeal lay to the 
Judicial Committee of the Privy Council, which continu 
to hear appeals from the Supreme Court. The Administrat­
ion of Justice Act of 1882 also extended the jurisdiction 
of the Eastern Districts Court. It gave the court con­
current jurisdiction with the Supreme Court in the dis­
tricts of Humansdorp, Uitenhage, Jansenville, Aberdeen, 
Murraysburg, chmond and Hope Town, and also in the 
Transkei and Griqualand East. 
However the Court of Appeal received a mixed reception, 
and amidst great opposition, especially from the Eastern 
districts, it was abolished in 1886. The Supreme Court 
was vested with all the powers of the former Court of 
Appeal. Appeals from the Eastern Districts Court, the 
High Court of Griqualand and the circuit courts had to 
be heard by not less than three judges, one of whom had 
to be the Chief Justice. In cases of appeal against the 
unanimous judgment of the full Bench of the Grahamstown 
or Kimberley courts, the three appeal judges had to reach 
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an unanimous decision. 
On 25 July 1884 provision was made to low the use of 
the Dutch language in the courts of law and in the legal 
proceedings. Although the magistrates were oblig to 
allow the language to be used upon request, the judges 
were given a discre on to dissallow any such request. 
On 18 June 1886 an important amendment was made to the 
law of criminal procedure and evidence which allowed an 
accused, and his or her spouse, to give evidence under 
oath in criminal trials. 
The restructuring of the courts result in a number of 
new appointments being made to the Bench. Judge Fitz­
patrick, who had been subjected to an inquiry in 1878, 
emerged victorious. However he decided to retire the 
following year and the vacancy at Cape Town was filled 
by Andries Stockenstrom. Judge Stockenstrom was of sick­
ly disposition and he dies within six months of his app­
ointment. Judge Smith was transferred to Cape Town, where 
he joined the Chief Justice and Judge Dwyer. At Grahams­
town, Judge Barry was joined by Simeon Jacobs, the former 
Attorney-General. However Judge Jacobs was obliged to 
retire soon after his appointment on account of ill health. 
He was replaced Ebenezer John Buchanan. Sydney Sh 
ard completed the compliment of judges at Grahamstown. 
When Judge Shippard resigned in 1885 the vacancy was 
filled by Christian George Maasdo When the Court of 
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Appeal was abolished in 1886, the Eastern Districts Court 
consisted of Sir Jacob Barry the Judge President, Judge 
Buchanan and Judge Maasdorp. When the Griqualand West 
High Court was established in 1871, Barry was appointed 
recorder. When he resigned in 1878 to take up an appoint­
ment on the Eastern Districts Court Bench, Sydney Shippard 
filled the recordership in an acting capaci 
Shippard followed Barry to the Grahamstown Bench and 
Jacobus Petrus de Wet filled the vacancy at Kimberley. 
Judge de Wet left the Kimberley Bench in July 1880 and 
e vacancy was filled by James Buchanan. When the High 
Court of Griqualand became a three judge court in 1882, 
Judge Buchanan was appointed Judge President; and Sydney 
Twentyman Jones and Percival Maitland Laurence were app­
ointed to the Kimberley Bench. 
During the appealing years judicial precedent was open 
recognized as a source of law at the Cape. The decisions 
of the Cape Supreme Court, and those of the Court of App­
eal, commanded great respect not only within the colony, 
t also in the courts of the neighbouring States. In 
practice, the Court of Appeal was really the Supreme Court 
sitting under another name, and although the Kimberley 
and Grahamstown courts were not, strictly speaking, bound 
by the decisions of the Supreme Court, the judges stood 
the risk of having their judgments overruled on appeal if 
they stepped out of line. It is therefore not surprising 
that the decisions of the Supreme Court held first place 
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as authorities at Kimberl and Grahamstown. The import­
ance of judicial precedent was further evidenced by the 
rapid growth in the publication of law reports. The cur­
rent reports began to printed on a regular basis, and 
most of the early decisions of the Supreme Court had been 
published. Finally the Chief Justice began to lay down 
the principles of stare decisis, and this proved con­
clusively that judicial precedent had corne of age. 
1 0 • 9 • TWILIGHT YEARS 
Although the fundamental structure of the three superior 
courts remained unchanged until 1904, a number of impor­
tant developments took place during the twilight years. 
The grand jury was abolished in 1885, and the laws gover­
ning trial by jury in both criminal and civil cases were 
amended and consolida In 1888 the Bri sh Foreign 
Office decided to ratio ize its foreign jurisdiction 
by con idating the Foreign Jurisdiction Act and by iss­
uing a comprehensive Order in Council for Africa. The 
Supreme Court was given appellate jurisdiction over the 
consular courts North of the Zambesi in terms of the Af­
rica Order. Another significant development occurred in 
1891 when the Supreme Court took over the functions of 
the Vice-Admiralty Court. In 1892 the law relating to 
the admission of legal practitioners was amend so as to 
provide for the admission of practitioners from the neigh­
bouring territories on a reciprocal basis. 
...--. 
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Problems were also experienced in the Transkeian territ­
ories where the magistrates continued to recognize the 
African customary law. The Supreme Court refused to rec­
ognize the system and ruled that customary marriages were 
illicit unions. This almost led to a 'revolution' and 
the law was amended to provide for a Native Territories 
Appeal Court. 
In 1895 the jurisdiction of the Supreme Court and the High 
Court of Griqualand was extended to the newly annexed terr 
itory of British Bechuanaland. In the previous year the 
Supreme Court was empowered to hear appeals from the Mat­
abeleland High Court, and in 1896 the law relating to the 
nistration of jus ce was consolidated and amend 
In 1898 the appellate jurisdiction of the Supreme Court 
was further extend to enable it to hear appeals from the 
High Court of Southern Rhodesia. 
In 1900 a Special Court was established for the trial of 
cases of High Treason and crimes of a political character. 
During the lifetime of the ecial Court, the quorum of 
e Supreme Court, the Eastern stricts Court, and the 
High Court of Griqualand was reduc to a single judge. 
In 1904 the ecial Court and the eci Courts for the 
trial of Mining Offences were abolished, and single judge 
courts, termed Divisional Courts, were established. The 
Divisional Courts were empower to sit at all times, and 
appeals lay to the Supreme Court. The tive Territories 
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Penal Code was amended aDd appeals and reviews, which had 
previously gone to the Chief Magistrate, now lay to the 
superior courts. 
In 1905 the Divisional Courts were empowered to hear app­
eals from the resident magistrates' courts; and in cases 
of appeal from the Divisional Courts, the judge in ques­
tion was precluded from sitting as a member of the Appeal 
Court. In 1907 the gh Court of Griqualand was reduced 
to a single judge court and provision was made for the 
Judge President to retire on pension. Finally when the 
union of Southern African States was achieved in 1909, 
a single Supreme Court of South Africa was established 
'with an App late Division at its apex, and provincial 
and local divisions at its foundations'. The Cape Sup­
reme Court became a provincial division of the Supreme 
Court; and the Eastern Districts Court, the High Court 
of Griqu and and the various circuit courts became local 
divisions. The Cape superior courts retained their orig­
inal jurisdiction and the judges remained in office with 
e same rights to salary and pensions as had prevailed 
in the colony. 
During the twilight years the Eastern stricts Court was 
under the constant shadow of dismemberment, but it man­
ag to retain its Bench of three judges. The High Court 
of Griqualand did not fare as well as the Eastern Districts 
Court and it was reduced to a single judge court in 1907. 
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th the abolition of the Court of Appeal in 1886, the 
Grahamstown and Kimberl courts were explicitly bound to 
follow the decisions of the Supreme Court. The doctrine 
of sta recognized because of its 'expedien­
cy and its equity in giving expression to legitimate ex­
pectations'. A pronouncement by the Supreme Court, though 
it could be rejected by the court itself if early shown 
to be wrong, was (su ect to certain exceptions) absolut­
ely binding on the other courts. However it would appear 
that when Divisional Courts were established in 1904; 
'No Bench-not even one of a single judge-need have 
followed the ruling of a Divisional Court'. 
This resulted in a divergence of views on some important 
legal questions. Even the mighty Chief Jus ce when sit­
ting as a Divisional Court judge, however, could have been 
overruled by a full Bench of the Supreme Court. Finally 
evidence that judicial precedent had become firmly en­
trenched as a source of law was reflected in the following 
criticism which appeared in the Law Jour of 1893; 
I (O)ur reports are getting voluminous. Our barristers 
are getting into the position of being able (in many 
cases) to quote So v. So instead of Voet, Van Leeuwen, 
Grotius, Van der nden and other authorities, and 
stare decisis is the general cry, even echo 
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BARRY, SIR JACOB DIRK 
Jacob Dirk Barry was born in Swellendam on 14 June 1832. 
He was the second son of Joseph Barry, founder of the com­
mercial empire of Barry and Nephews, and his wife, Johanna 
van Reenen, daughter of Dirk Gysbert van Reenen. After 
t attending school at Swellendam he was sent to Cheltenham , College, England. He completed his education at Trinity 
College, Cambridge, where he obtained a first class in 
the Moral Science Tripos in 1854. He entered the Inner 
Temple in 1855 and was called to the Bar on 17 November 
1858. After brief experience on the Home Circuit, he re­
turned to the Cape and was admitted as an advocate on 22 
December 1859. He practised at Cape Town until 1865, when 
he moved to Grahamstown. He was elected to the House of 
Assembly in 1864, and sat in the famous Parliament which 
met at Grahamstown in that year. In 1866 he was appoint­
ted acting Solicitor-General and had to resign his parl-
I
i - iamentary seat. In 1867 he was again returned to Parl­
! iament as a member for Aliwal North, in company with John 
t X. Merriman, his brother-in-law. In October 1871 he was 
1
t 
appointed Recorder of Grigualand West. He opened the 
High Court at Barkly West, afterwards moving with it to 
/ Kimberley in 1873. In 1875 he was made an official mem­
ber of both the Legislative and the Executive Council, 
1 under Sir Richard Southey. He was called upon to act as 
administrator on two occasions. When Lord Carnarvon pro­
posed his scheme for the federation of Southern African 
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territories, Barry was elected to represent Griqualand 
West at the intended conference which, however, never 
took place. In 1878 he received a knighthood in recog­
nition of his services at Kimberley, and particularly for 
the rt he played in suppressing the Korana and Batlapin 
revolt. In the same year he was appointed to the Supreme 
Court Bench and was assigned to the Eastern Districts 
Court in Grahamstown. On 27 January 1880 he was made 
Judge President, and was given a seat on the Court of 
Appeal. In 1881 he was appointed Chairman of the Comm­
ission on Native Laws and Customs, and in 1891 he was 
Chairman of the Commission on the Educational System of 
the colony. He was also on the Councils of Both St. And­
drew's Coll e and the Diocesan School for Girls in 
Grahamstown. His 'main characteristic', whether off the 
Bench or on it, was an untiring activity, both physical 
and intellectual. He was certainly a man of un agging 
ene y; on occasion forcing his court to sit until after 
midnight, and sometimes even to sit at half-past six in 
e morning. He was fond of outdoor pursuits and his 
princ al recreation was farming. He married Charlotte 
Merriman in 1867 and they had four sons and three daugh­
ters. He retired on ust 1901, and died at Queens-
town on 14 September 1905. 
* 	 A.A. Roberts, A South African Legal Bibliography, 
Pretoria: Wallachs, 1942, p.348; Sir Jacob D. Barry, 
Ca Law Journal, vol.17, 1900, p.213; A.M.Lewin Robinson, 
r rry, in C.J. ers, Dictionary of South 




BELL, SIR SYDNEY SMITH 
Sydney Smith Bell was born in London in 1805. He was the 
ninth son of William Bell, who had been a wealthy merchant 
and banker of Dundee, but at the time of Sydney's birth 
a series of misfortunes had reduced the family to compar­
itively straitened circumstances. He was obliged to leave 
home at 15, and became apprenticed to a solicitor in Edin­
burgh. As a young solicitor he pursued his studies at 
Edinburgh University with a view to joining the Scottish 
Bar, but in 1829 'excessive application to his work in­
duced a disease which confined him to his room for the 
long period of ten years'. During this period he altered 
his original intentions and resolved to read for the Eng­
lish Bar. In 1839 his health recovered and he was able 
to complete his 'dinners'. He was called to the Bar by 
the Inner Temple on 3 May 1839. He established a succ­
essful practice in London and published a Di est of Dec­
isions of the Court of Sessions. This brought him to the 
notice of the Lord Chancellor, who appointed him judicial 
reporter to the House of Lords in Scottish appeals. While 
holding that office he published seven volumes of reports, 
and in 1847 produced a work on Real Property as affected 
by the Relation of Husbardand Wife. By 1851 he had be­
come known not only as a 'voluminous author on legal and 
professional topics', but also as a 'keen and able plea­
der of outstanding character'. After the death of Judge 





ROmanand Scottish law, would be a valuable addition to 
the Cape Bench. He was accordingly appointed a Ju e of 
e Cape Supreme Court on 9 June 1851. gnified, with, 
however, a modicum of Scottish humour, he soon created a 
favourable impression, though he admitt that, before 
corning to the Cape, he had had no experience of the trial 
of criminal offenders. Insistent on traditional decorum, 
he required, during his initial circuit, that advocates 
appear in court wearing wigs. ter Sir John Wylde re­
tir , he was appointed acting Chief Justice. However 
he was obliged to step down when Sir William Hodges was 
appointed Chief Justice in March 1858. The colonists 
were genuinely disappointed to learn that he had been 
ss over in favour of Sir William Hodges, and the Bar 
and side-bar presented him with glowing addresses. In 
1864 he was again called on to act as Chief Justice dur­
inc Hodges' leave, and on the latter's death in August 
1868, he was appointed to act r the third time The 
appointment was made permanent in December, and he re­
ceiv the customary knighthood. On 18 August 1873 he 
suffered a paralytic stroke, but refused to resign until 
he was granted what he considered to be an adequate pen­
sion. The government was forced to accede to his request, 
and he re red on 22 December 1873 with the desired pen­
sion. He spent his remaining years in London, where he 
died in 1879 at the age of 74. As a judge he had excell­
ent qualifications and from the day of his arrival at 
the Cape, 'his position in the front rank of South African 
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judges was establish He caused some offence at first 
by pronouncing sentences not quite suited to the peculiar 
state of the local society, but experience soon rectified 
this error and litigants and criminals alike recognized 
him as an 'independent, acute and highly principl judge'. 
The of 1859 described him as accur­
ate and careful', and 'strongly opposed to every kind of 
laxity of practice'. His judgments displayed a 'happy 
combination of great learning and sound common sense'. 
He was always a glutton for work and during his leisure 
hours he wrote a work entitled the Colonial Administration 
of Great Britain. It was he who, as Chief Justice, first 
encroached on the established practice of the Court of 
sitting from 10.15 a.m. to 4 p.m. without a break. In 
1871 he introduced a five minute interval at one o'clock, 
which was gradually lengthened until in 1873, when de 
lliers took office, it was arranged that ere should 
be a regular adjournment from one to two o'clock. He is 
also credited with being the first judge to discard the 
old ox-transport for the lengthy circuits, and to use an 
old fashioned landau and a team of horses. In private 
life he was a studious man and a classical scholar of 
some distinction. He also took a great interest in ed­
ucation, and when the University of the Cape of Good Hope 
was established in 1873, he was the first member to be nom­
inated to its Council. He was extremely temperate in his 
habits and somewhat reserved by nature. However he poss­
essed a sense of humour and could appreciate a joke at 
his own expense, though his dignified appearance and 
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manner prompted e Cole to liken him to 'a re table 
London butler out of place', In time his ysical disab­
ilities r to have 'ruffled his temper and increas 
his eccentricities', and his conduct on the Bench arne 
somewhat rude and overbearing. On one occasion e Attor­
ney-General, William Porter, informed him in court that 
his manner towards the Bar was felt to be very offensive. 
He apologized and the matter ended; 'but he was certainly 
more guarded in his language in e future', He was al-
s a stickler r accuracy and disliked laxity of 
practice. He abhorred ignorance of the law, and the 
magistrates continually tried his patience in app sand 
reviews. The Bar, which had suffered under his tongue, 
presented the following address on his retirement; 
'During the twenty-three years of your career as a 
judge, your learni and industr , your independence 
and your zeal for truth and jus ce have been acknow­
1 ed by the whole Colony, and none are better able 
to bear tes mony to your possession of these high 
qualities that we who now address you. 
The soundness and ability of your judgments, and the 
keen penetration which enabled you alike to unr 
complicated facts and to distinguish between apparent­
ly conflicting cases will long remain among the trad­
itions of the Court over which you presi ,and re­
nd us of the loss we have sustained your absence 
from the Bench •.. ' 
* 	 A.A. Roberts, A South African Legal Bibliography, 
Pretoria: Wallachs, 1942, p. 348-9; F.St.Leger, The 
Honourable Sir Sydney Smith Bell, South A lcan Law 
Journal, vol. 50, 1933, p.437i A.F. r ey, r 
1, in D.W,KrUger, Dictionary of South African 
Biography, Cape Town: Tafelberg, 1972, vol.2, p.51; 
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BUCHANAN, SIR EBENEZER JOHN 
Ebenezer John Buchanan was born in etermaritzburg on 8 
March 1844. He was the second son of Ebenezer Buchanan, 
a misionary, and his wife, Jane Cowan. He went to school 
at Pietermaritzburg and an a journalistic career on 
the Natal Witness. He was later on the staff of The 
mes of Natal, and, as a proficient shorthand-writer, 
he became parliamentary r rter to The Natal Mercury. 
In 1866 he moved to the Colony, where he work 
for the Cape Argus and ited the Mercantile Advertiser. 
Thereafter he travelled to land and entered e Inner 
Temple in 1869. He was called to the Bar on 27 January 
1873 and returned to Cape Town, where he was admitted as 
an advocate on 15 May. He quickly acquir a bu prac­
ce, and was elected to the House of Assembly as the 
member for Worcester in 1877. He went on act e service 
th the Duke of Edinburgh's Own Volunteer fles during 
the Ninth Frontier War. In 1878 he married Mary Mudie, 
daughter of the Cape Towm Merchant, Douglas Mudie. They 
three sons and one daughter. The eldest son, Douglas 
Mudie Buchanan, became a prominent member of the e Bar. 
In 1879 he was sent by the Governor on special service to 
Gr ualand West, where he was appointed acting Attorn 
General. As acting Attorney-General he played an active 
rt in resolving the many difficulties which beset the 
path of annexation. He was offered e permanent post 
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BUCHANAN, JAMES 
James Buchanan was born in Cape Town on 21 tember 1841. 
He was the son of William Bu anan, a Cape Town education­
ist and journalist, and his wife, Maria Dorothea McDona 
ter completing his schooling at Dr.A.N.E.Ch uion's 
private school in Roeland Street, Cape Town, he became a 
student at the South rican College, where he obtained 
the Second Class Certificate in Science and terature 
and the rst ss Cer ficate in Law and Juri rudence. 
He was already an experienced journalist, having begun to 
help his father in the Press Gallery in Parliament, and 
In the courts, when he was only fifteen. He founded the 
first student newspaper in South rica, The Student's 
Oracle, and, on completing his studies, he was appointed 
stenographer to the House of Assembly. On 1 February 1865 
he was admitted to the Cape Bar. He was soon recognized 
as a rising star and was awarded a large share of the cir­
cuit prosecutions. In 1867 he marri Miss E.H.Harris, 
a daughter of a Moss Bay merchant, and settled down in 
Cape Town. In 1870 he edit the Menzies Reports and al­
so found time to launch, in conjunction with F.W.Reitz 
and J. kett, the popular satiric weekly, The Squib. 
In 1872 he was elected to the House of Ass as the 
member for Victoria West. However he gave up his seat 
to become Staats-Prokureur at Pretoria on 9 Dec r 1872. 
With the assistance of one clerk and without a permanent 




admlnistration of criminal law in the Transvaal. During 
this time, he became a proficient Dutch scholar, but 'lost 
his health and emptied the family purse'. Accordingly in 
1875, President Brand experienced little difficulty in 
securing his services as a puisne judge in the recently 
established High Court of the Orange Free State. Chief 
Justice Reitz and Judge Buchanan opened the court on 21 
February 1876 and subsequently delivered numerous well­
founded judgments. During his stay in the Free State 
Buchanan published Precedents in Pleadi (1878) and 
Decisions in Insolvency (1879). He also played an impor­
tant part in the cultural life of Bloemfontein. He foun­
ded the Bloemfontein Literary and Scientific Society and 
became its first Chairman. He also helped to found the 
National Museum and the first library in Bloemfontein. 
In journalism he did pioneer work by launching the Or e 
Free State Mon In 1880 he was offered and 
accepted the Recordership of Griqualand West. In Septem­
ber 1882 he became the Judge President of the High Court 
of Griqualand, which position he occupied with distinction 
until he was obliged to resign in Sept r 1887 because 
of poor health. During his stay in Kimberley, he pub­
lished several volumes of Johannes Voet1s Commentarius ad 
Pandectus. At Kimberley he worked energetically in foun­
ding and improving the public,library, and he contributed 
frequently to the South African Press. As a learned judge, 
he proved to be a tower of strength, and it is interesting 
to note that he was one of the few judges to receive his 
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entire educa on in the colony. He was a brilliant law 
student at a time when the local law reports and text­
books did not exist, and he belong to that band of 
pioneer judges who did so much to elucidate the Roman 
Du Law and lay the foundations of the Common Law. Out 
of his marriage to Emma Henrietta Harris, nine children 
were born, and, out of his marriage to St. Leger 
Bertram Gordon, one daughter. One of his sons, William 
Porter Buchanan, became a successful advocate. After 
his retirement he travelled to England, where he died on 
10 December 1893. 
* 	 A.A. Roberts, A South African Legal Bibliography, 
Pretoria: Wallachs, 1942, p.351; F.St.Leger, The 
Hon.Mr.Justice James Buchanan, South African Law Journal, 
vol.50, 1933, p.137i J.C.Moll, san, 
Kruger, Dictionary of South African Biography, 
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BURTON, SIR WILLIAM WESTBROOKE 
William Westbrooke Burton was born in Daventry, Northhamp­
ton ire on 31 January 1794. He was the fifth son of Ed­
mond Burton, town clerk of Daventry, and his wife, Eliza­
beth Mather. After attending grammar school at Daventry, 
he joined the navy as a cadet in 1807. In 1811 he was 
wounded in action in the Mediterranean, and in 1814 he 
took part in e naval operations against the Americans. 
After leaving the navy, he entered the Inner Temple on 
27 November 1819 and was called to the Bar on 26 November 
1824. He commenced practice in the Court of Common Pleas 
and seems to have met with success almost immediately. 
In 1826 he was appointed Recorder of Daventry. On 15 
April 1827 he married Margaret Smith of Homerton. Early 
in 1827 he was appointed to the Bench of the newly-con­
stituted Cape Supreme Court. He was originally designated 
as senior puisne in the draft Charter of Justice, but had 
to st down in favour of Judge Menzies. Soon after re­
ceiving his appointment, he travelled to Holland to study 
the Dutch language and Roman Dutch Law. He returned to 
England after six months, and sailed for the Cape with 
his brother Clerke Burton. The latter was appointed mas­
ter of the Supreme Court. He was sworn in at Cape Town 
on 10 December 1827, and took his seat at the first sit­
ting of the Supreme Court on 1 January 1828. Together 
with Judge Menzies, he shared the responsibility of draf­
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particular, he took a major part in drafting the Insol­
vency Ordinance and Ordinance No.50, which gave the 
'Hottentots and other rsons of colour' civil and polit­
ical equality wi the whites. In 1829 he published a 
work entitled Observa _ _ ___ _ 
of the of Good With the exception of 
a translation of rt of Van der nden published in 1822 
by P.B.Borchards, Burton's work was the first South 
rican legal textbook. Apart from his official duties, 
Judge Burton took an active part in the numerous social 
and philanthropic acti vi ties in the colony. He took a 
keen interest in education and was a undation subscriber 
of the Sou African College. He was a member of its 
first Council and, as Vice-President, was one of the 
Council's representatives on the Senate. On 1 March 
1832 he was appointed to the Bench of the New South Wales 
Supreme Court, and he left the Cape in November of that 
year. His period of office in the Cape Colony had been 
during e difficult time of reconstruction and discon­
tent, but he nevertheless left e impression of being 
a sound lawyer and a hard-working man, and his departure 
was generally regretted. In Australia, he published a 
textbook entitled Tr on Laws af Insolvencies 
in New South Wales. serving for ten years on e 
Sydney Bench, he was appointed a puisne judge at Madras 
and received a knighthood. At the age of sixty-three he 
retired to England. He returned to New South Wales in 
1858 and was elected President of the Legislative Council. 
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During this time he wrote a book entitled The State of 
Reli ion and Education in Australia. In 1862 he finally 
retired from public Ii and returned to England. He 
died on 6 August 1888, having reached his ninety­ fth 
year. 
* 	 A.A. Roberts, A South African Legal Bibliography, 
Pretoria: Wallachs, 1942, p.352i F.St.Leger, The 
Honourable Sir W.W.Burton, South African Law Journal, 
vol. 52, 1935, p.257i A.F.Hattersley, Sir William West­
brooke Burton, in W.J.de Kock, Dictionary of South 





Hendrik oete was born in Town on 15 June 1792. He 
was the eldest son of Pieter Lourens Cloete, Vice-Presid­
ent of the Orphan Chamber, and his wife, Catharina Maria 
van Reenen. He received his ear education at the first 
English 001 at the e, which was open the Rev. 
Weaving in 1797. At the age of ten he was sent to Holl­
and. After studying at Groningen, Naarden and Beverwijk, 
he qualifi admission as a law student at Utrecht. 
In his final year he proceeded to Leyden University, 
where he was placed u er the supervision of Professor 
D.G.van der Keessel. In 1811 he was awarded a doctorate 
in law for his thesis entitled esis Phi ico-Jurid­
icae. In order to avoid being conscripted e French 
in the war with Britain, he made his way clandestinely to 
land. He entered Lincoln's Inn, where he studi un­
der Sir Samuel Toller, the ecial pleader. However his 
father urg his early return to the Cape, and he obtained 
a passage on the fr ate Java. On 30 1812 the 
Java was engaged in a battle with the United States fr 
ate Constitut , and it was compelled to surrender. Clo­
ete was taken on board the Constitution, and the Java was 
blown up. The American commander, who had been in the 
Merchant Service had known Cloete's father at the 
Cape, treat him wi the greatest kindness and t him 
ashore at San Salvador. te made his way to Rio de 

















Shortly after arriving at the Cape in June 1813, he was 
appointed Deputy-Secretary to the Court of Justice. In 
1816 he married Christine Helen Graham and commenced prac­
tice at the Cape Bar. He soon built up a large practice, 
and in April 1836 he was nominated as an unofficial mem­
ber of the Legislative Council. On 12 May 1843 he was 
sent as a Special Commissioner to Natal to effect a sett­
lement with the Natal Volksraad. ter settling the mat­
ter of submission with the Boers, he proceed to hold 
negotiations with the Zulu King, Mapande. After conclud­
ing a treaty by which the boundary between Natal and 
Zululand was fixed, and St. Lucia Bay ceded to Great Brit­
ain, he sailed for the Cape on 24 April 1844. Natal was 
formally annexed in August 1845, and in October Cloete was 
appointed Recorder of the District Court of Natal. Mat­
ters went smoothly until March 1853, when, as a result 
of the proceedings in the case of Meller v. Buchanan, the 
Lieutenant-Governor, Sir Benjamin Pine, accused him of 
allowing private and personal feelings to interfere with 
the fair and impartial administration of justice. In 
London, the Law Officers of the Crown considered that a 
rima facie case existed against Cloete, and the Natal 
Legislative Council was instructed to hold an inquiry. 
The inquiry culminated in an order suspending him from 
the discharge of his duties as recorder. Cloete appealed 
to the Privy Council, and on 20 February 1854 the Judicial 
Committee recommended that the order of suspension be re­
scinded on the ground that it was 'frivolous and unfounded', 
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and at he should be restored to office. They also rec­
ommended at he should be 'indemnified for the enses 
to which he s been unjustly put'. When Cloete returned 
to Pietermaritzburg in July, houses were illuminated and 
'the welkin rung wi the cheers and hurrahs r the Queen 
and her judges'. On 29 July 1855 he was in rmed that 
the Secretary for Colonies decided to appoint him to 
the Bench of the Cape Supreme Court. His appointment was 
confirmed on 3 November 1855. In Nov er 1859 the foll­
owing account appeared in the 
'On the Bench he is distinguished, not alone for his 
deep research and his extensive knowledge of the law 
he administers, but also for the readiness with which 
he brings his learning to r on the case before him. 
As soon as the gentlemen of the Bar see him opening 
one of his ponderous volumes of Voet, they know that 
he wi be ready with some quotation from the great 
commentator, exactly meeting the point under argument. 
His memo , indeed, is remarkable. It would, perhaps, 
be imposs ble for an advocate to squote, even by a 
couple of words, and sentence from Johannes Voet or 
Hugo Grotius, without the error being instantly det­
ected and corrected by Mr. Cloete from memory alone. 
He is clear headed and ick; so quick in perception 
of e true bearings 0 a case that young advocates 
are disposed to think him hasty in showing no great 
inclination to listen to their harangues when they 
would lead him off the true scent; and suitors are 
occasionally vexed that he makes light of arguments 
which are wide of the exact point be re him. But 
en he comes to sum up the case, those who listen 
di ssionately will confess that he has thoroughly 
understood it and will admire the acuteness wi 
which he separates the wheat from the chaff in the 
arguments at the Bar, the clearness with which he 
expounds the law applicable to the circumstances 
discussed, and the felicity and copiousness of his 
quotations from the authorities. Indeed, an elab­
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orate judgment from Mr. Justice Cloete, on an import­
ant question, is itself an exc lent lesson in Roman­
Dutch law. I 
In criminal cases he had the reputation of being a 'con­
victing judge'. But it was never said of him that he was 
unjust, although, on occasion, he gave vent to somewhat 
strong expressions and rebukes, ing of an irritable 
temperament. On circuit he was sometimes in conflict 
with local prejudice, and his permission r two Coloured 
men to sit as jurors during the sessions at Burgersdorp 
in 1859 caused some dismay. His passionate absorption 
in Roman Dutch Law, when combined with a surprising 
wide knoweldge of English jurisprudence, enabled him to 
exercise a notable influence on legal development in South 
Africa. He retired on pension in October 1865, but re­
turn to the Bench as an acting judge during Judge LIs 
absence in bondon in 1866. He di at Newlands on 26 
December 1870 at the age of eighty. 
* 	 A.A. Roberts, A South African Legal Bibliography, 
Pretoria: Wallachs, 1942, p.253; J.H.de V.Cloete, Mr. 
Justice Cloete, South African Law Journal, vol. 51, 
1934, p.l; Mr.Justice Cloete, Union Law Review, 1910, 
p.87; A.F.Hattersley, Hendrik oe , n Kock, 
Dictionary of South African Biography, Cape Town: 













COLE, ALFRED WHALEY 
Alfred Whaley Cole was born in Highbury, London in January 
1823. He was a son of George Cole, a member of one of 
the most respected families in Middlesex. His parents 
died when he was quite young and he was adopted by his 
uncle, Peter Cole, who was a solicitor with an extensive 
and exclusive London practice. After attending a private 
school, he went to the University of London and entered 
the office of his uncle as a clerk. However he disliked 
the dull respectability of a clerical career and he re­
solv to emigrate to New Zealand. In March 1841 he set 
sail in the Prince ert, but the ship sank in Table Bay. 
Cole was rescued, but lost all his possessions. However 
he soon made good friends and travelled over a consider­
able part of the colony. He spent five years in the Cape 
before returning to England in 1846. He entered the Mid­
dle Temple and was called to the Bar on 25 January 1850. 
However briefs were scarce and he had to supplement his 
income by writing for the News. In 1852 he 
publish a work entitled The the Kaffirs or 
notes of five years' residence in South Africa. He also 
published a number of novels during this period. He re­
turned to the Cape on 19 July 1856 and was admitted as an 
advocate of the Supreme Court on 26 July. After a slow 
start, he built up an extensive practice and began to r­
ticipate in public affairs. He was elected to the House 
of Assembly as a representative of the Cape Division in 
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1864, but resigned the following year. At a later date 
he represented Albert (1867-77), King William's Town (1869) 
and Colesberg (1875-77). In 1868 he acted as Attorney­
General, and later in the year he was appointed to the 
Grahamstown Bench as an acting judge. In 1880 he was 
offered the Judge Presidency of the gh Court of Griqua­
land, but refused the honour. s wife, Jeannette Cloete, 
had died in September 1879 and he was in a poor state of 
health at the time. However he consented to act as sen­
ior puisne until Sydney Twentyman Jones was appointed. 
In 1885 he was once again appointed to act as a judge at 
Grahamstown. In 1887 a vacancy occurred in the High Court 
and Cole was given an acting appointment. By this time 
he had become extremely deaf and could only hear with the 
assistance of tubes. However after personally testing 
his ability to hear proceedings, the Attorney-General 
offered to make the appointment permanent. Cole accepted 
and the appointment was confirmed in March 1888. Unfor­
tunately his hearing grew worse and he was compelled to 
resign on 14 September 1891. Although he was trained in 
English law, he was nevertheless a great exponent and ad­
mirer of the Roman-Dutch system. However his eminence 
as an advocate was more pronounced than his prestige on 
the Bench. On the Bench he had the reputation of being 
most fair-minded and courteous, although towards the end 
he was considerably hampered by his lack of hearing. As 
a draftsman he showed great ability and for many years ac­
ted as parliamentary draftsman. He was a classical scholar 
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and his knowledge of English literature was profound. At 
the Cape he was, for a time, part editor of the Mon­
thly Magazine and the South African azine. His final 
work entitled Reminiscences of My Life and of the Cape 
Bench and Bar was brought out soon a er his death on 26 
December 1896. Out of his marriage to Jeannette Cloete 
one son was born. He subsequently married Henrietta Mary 
Cloete and they had four children. 
A.A.Roberts, A South African Legal Bibliography,* 
Pretoria: Wallachs, 1942, p.353-4; F.St.Leger, The 
Honourable Mr.Justice Alfred Whaley Cole, South African 
Law Journal, vol.52, 1935, p.1; A.F.Hatters ey, 
Whaley Cole, in D.W.Kruger, Dictionary of South African 
Bi ,Cape Town: Tafleberg, 1972, vo1.2, p.136. 
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CONNOR, SIR HENRY 
Henry Connor was born in Dublin, Ireland on 27 September 
1817. He was the eldest son of Roderick Connor, Master 
in Chancery, and his wi ,Maria Bourne. On 1 Ju 1833 
he enter Trinity College, where he obtained a B.A. deg­
ree in 1837. Concurrently, he became a student in King's 
Inn in October 1835. In 1837, after having kept nine 
terms at King's Inn, he travelled to London, where he en­
tered the Inner Temple on 10 January 1838. He kept seven 
terms there, before returning to Dublin in Ju 1839. He 
was called to the Bar at Ki 's Inn in October 1839. In 
841 he ined the LL.B. degree from Trinity ColI e, 
and commenced practice. In 1849 he was appoint Regis­
trar of Friendly Societies in Dublin. In Ju 1854 he was 
inted Chief Justice and Judicial Assessor of the Go 
Coast. thin two months of his arrival there, he was 
appoin acting Governor and con nued to administer the 
government until March 1857, when he returned to England 
on leave. In November 1857 he was offer and accepted 
the first puisne judgesh of Natal. However he was only 
able to reach Natal on 4 June 1858. Connor carne to Natal 
with notable credentials, and his position in Natal rep­
resented a drop in status in comparison wi his previous 
appointment. Three years after his arrival, he returned 
to England, ostensibly r 'urgent private af irs', but 
primari to seek 'promotion in the service'. He was off­
er the Chief Justiceship of British Honduras, but he 
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declined the appointment returned to Natal. In June 
1864 he applied to the Governor for an appointment 
to the, soon to be esta ished, Eastern stricts rt. 
The Cape Governor selected him as the senior puisne judge 
at Grahamstown, where he presided for eighteen months. 
However the secretary for Colonies refused to confirm 
Connor's appointment, because he considered it 'irreguLar 
for a Governor to move a Judge from one Colony to another'. 
When British Kaffraria was annexed to the Cape, Connor had 
to give up his seat in favour of the Kaffrarian judge, 
Fitzpatrick. Connor returned to Natal in Ju 1866. In 
December Connor again took up the matter of his promotion. 
In March 1867 the Governor proposed t Connor should 
act as a judge of the Cape Supreme Court during e temp­
orary absence of Watermeyer, and that he succeed 
him in the event of a vacancy, which appeared probable. 
Connor was offered the choice between a judgeship at tne 
Straits Settlement, Nisaddad, and the post outlined by 
the Cape Governor. He accepted the latter and took his 
seat on the on 20 August 1867. Judge Water­
meyer died in , and Connor was of r the third 
puisne judge ip. However, he initia lined the app­
ointment because it placed him in junior sition to his 
erstwhile junior, Denijssen. He subsequen changed his 
mind, but the Colonial Office refused the belated accept­
ance and Connor was obliged to return to Natal. In 1874 
he was appointed Chief Justice of Natal, and in 1880 he 
was knigh He died in harness on 12 July 1890. On 
• 
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his 	departure from the Bench in 1868, he recei 
the 	following address from e Bari 
'The profound and varied learning, the keen and log­
ical acumen, the thorough mooting of the princ es 
of our Law which have characterised your Lord's 
Judgements will remain indelibly recorded in 
Archives of the Supreme Court, but beyond all ese 
excellencies we have to acknowledge the courteous 
urbanity, patience and temper which have lent digni 
to all your Lord's utterances and have made our 
own tasks in eading before you so grateful.' 
Because of his many exc lent qualities, Connor came to 
be regarded as one of finest judges in South rica 
at the time. 
* 	 P.R.Spiller, The Natal Supreme Court: Its Origins and 
Early Development (1858-1874), Unp. Ph.d. thesis, 
University of Natal, 1982, p.130i A.A.Roberts, A South 
African Legal Bibliography, Pretoria: Wallachs, 1942, 
p.354i A.F.HattersleYI Sir Henry Connor, in D.W.Kruger, 
Dictionary of South African Biography, Town : 
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DENIJSSEN, PETRUS JOHANNES 
Petrus Johannes Denijssen was born in Cape Town on 18 
August 1811. He was e son of Daniel Denijssen, scal 
at the Caper and his wife r Magdalena Elizabeth Smuts. A 
ter attending the South African College, he accompanied 
his parents to Holl in 1830. After obtaining the deg­
ree of doctor of laws from the University of Leyden, he 
entered the Inner Temple and was called to the Bar on 18 
November 1836. At the Inner Temple he read law in the 
chambers of Sergeant Wylde, afterwards Lord Truro, Lord 
gh Chancellor, and brother of Sir John Wylde. He re­
turned to the Cape and was admitted as an advocate on 12 
July 1837. However he left the Bar in 1840 and became 
secretary to the Cape Town Munici lity. After fifteen 
years' service with e Munic lity he returned to e 
Bar in 1856. He built an extensive practice, and in 
March 1863 he was appoin acti Attorney-General during 
Porter's absence. In the r he drafted the 
Act constituting the Eastern Districts Court. In 1865 
he was appointed to the Bench a was assigned to Grahams­
town as fifth puisne judge. On tember 1868 he was 
transferred to Cape Town r where he held the post of sen­
ior puisne judge until he retir in 1877. Soon after he 
re red, he settled in Germany, where he died at Bonn on 
15 November 1883. Judge Denijssen was a man of determined 
character, but of a very generous and affectionate dispos­
ition. His manner on the Bench was always courteous and 
dignified. He also manifes great common sense and ab­
ility as a judge. 
* A.A.Roberts, I 
Pretoria : Wa . Petrus 




TH E RIGHT HON. SIR J. HENRY DE VILLIERS, K.C.M.C., 
CH IU JUS TJCE OF THE:. SUP REME COURT OF THE CAPE OF GOOD HOPE. 
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DE VILLIERS, JOHAN HENDRIK 
Johan Hendrik de lliers was born in Raarl on 15 June 
1842. He was the second son of Carel Christiaan de Vill­
iers, a government land surveyor, and his wife, Dorothea 
Elisabeth Re ef. He received his early education at 
Paarl, under Rev. Inglis. In 1853 he went on scholar ip 
to the South African College. ter obtaining a Second 
Class Certificate in Literature and Science in 1861, he 
went to the University of Utrecht to study for the min­
istry. However, after eighteen months, he decided that 
he was not suited to the ministry, and he proceeded to 
the University of Berlin to study medicine. In 1863 he 
ain changed his mind and entered the Inner Temple. He 
was called to e Bar on 17 November 1865. He returned 
to the colony and was admitted as an advocate on 18 Jan­
uary 1866. Although his academic legal training was mea­
gre, he had travelled and read widely. He read La n 
with ease and mastered Dutch and German. He also knew 
French and Greek. The Attorn General, William Porter, 
became his mentor at the Bar, and in 1867 he was elected 
to the House of Assembly as one of the members for Wor­
cester. On 1 December 1872 he became Attorney-General 
in Molteno's Cabinet, and on 9 December 1873 he was app­
ointed Chief Justice. Public reaction to his appointment 
was la mixture of approval and criticism based on his youth, 
alleged jobbery and alleged early milki by responsible 
government of its itical ta tl. He presided over 
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the Commission of Inquiry into the administrat of jus­
tice in 1874-75, which recommended that the i Justice 
should cease to be President of the Legislative Council. 
Nevertheless, and d ite, at times, 'the trying duty of 
ng cabinets he did not care for, by using his vote, 
de lliers enjoyed his role, which he played well'. On 
several occasions he was offered high i cal office, 
but declined. However, when Rhodes secre y offered him 
the premiership in 1893, he agreed to acc t the respon­
sibility on certain conditions. When Rhodes decided to 
rm a new ministry as an alternative course it was a 
bitter blow to de Villiers. Although 'his political 
es turned to ashes' he rendered valuable service to 
the state in other ways. He played a major part in the 
creation of the University of the Cape of Good Hope in 
1873, and was Chairman of the Education tee of 
1880. He was a of the Transvaal Commission 
of 1881, and was primarily responsible r drafting the 
Pretoria Convention. In 1887 he was inted Chairman 
of the Diamond Trade Laws Commission, and his recommend­
ations which upheld trapping and trial without jury were 
largely translated into the Diamond Act of 1888. In 1897 
he mediated in the judicial crisis in the Transvaal, but 
was unable to prevent the dismissal of Chief Justice Kotze. 
To de Villiers, e creation of a Court of Appeal in 1879 
was galling for, though it did not hear civil appeals from 
the Supreme Court, its composition Ii partial recog­
nition of the courts at Grahamstown and Kimberley'. Yet, 
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he was always in favour of a common court of appeal for 
the states and colonies of Southern Africa, Ifor this 
was centripetal, not a centrifugal movement'. played 
a notable part in the National Convention of 1908. He 
presid over the plenary meetings of ten of the seven­
teen Committees, frequently participated in debate, par­
ticularly to iron out rty political differences, and 
drafted amendments to resolve difficulties. He fi 
suppor the entrenchment of the Cape non-white vote. 
He was one of the d egates who went to Westminster to 
see the passage of the South African Act through the Brit­
ish Parliament. His direct contribution was mainly in 
the judicial provisions. However, under pressure, 'he 
had to allow provincial divisions much intermediate app­
ellate work so as to uphold their prestige'. As a judge, 
de Villiers excelled in adapting Roman Dutch Law to mod­
ern conditions. He had a keen mind, an ability to gra 
a legal principle, and a capacity to get to the root of 
a tangled matter. He was also praised for his firmness, 
his preparedness to use in subsidio rules from other le­
gal systems, and his care notsot~overstate the scope of 
a rule that the future 1 al development would be ham­
strung. However according to Kahn; 
'The deficiencies of De Villiers as a jurist were of 
some magnitude, and were enlarg by his virtual in­
ability to confess error, partly, no doubt, because 
of his pronounced egoism. He had a tendency to over­
import English law, to dismiss Roman-Dutch rules and 
occasionally even to fail to discover them ... The 
range of authoritative works he consulted was not 
ressive, and his reference to persuasive civil 
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law authority was thin ... In private law he tried 
to the best of his ability to uphold Roman-Dutch 
principles, but failed in many instances, and ended 
up by invoking English law. On the other hand he 
openly criticized "the uncertainty and want of pre­
cision which characterise the criminal law of Holl­
and", •. , and, in this sphere, imported much English 
law which, in some quarters, has met with serious, 
perhaps exaggerated criticism. In mercantile law, 
too, he confessed to a preference for many an English 
doctrine: law should follow trade, and trade was 
English. ' 
However de lliers contributed more to posterity than his 
reported decisions. He was not adverse to invoking tne 
equitable spirit pervading the Roman Dutch Law to achieve 
a fair result, 'even at the risk of bending rules to near 
breaking-point'. As a trial judge he was superb, and 'he 
left the judiciary with a cachet for excellence that was 
spread over all South Africa and to remain'. According 
to Kahn; 
'De Villiers was a strong judge, always master of his 
court. No liberty or levity was tolerated. To him 
the parties or the accused deserved the courtesy of 
proceedings conducted with gravity and decorum. A 
model of dignified detachment and sober correctness, 
he listened carefully to both sides and was amenable 
to argument. Couns knew he had lost his case only 
when De Villiers started delivering judgement, for he 
had a way of addressing himself to counsel for the 
loser ... Formal, aloof and reserved, in his ear 
years he tended to wear the dignity of his office as 
a mantle of protection. In the eighties the Chief 
Justice was a cold, austere man, much feared and litt­
le loved. Later he unbent a little, revealing at 
times his innate kindness.' 
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The status and independence of the Bench were matters 
close to his heart. His international reputation was en­
hanced when he was made a member of the Judicial Committee 
of the Privy Council on 7 July 1897. Unfortunately he 
was unable to sit regularly. 
In 1871 he married Aletta Johanna Jordaan, daughter of 
Johannes Petrus Jordaan, a wine farmer of Worcester. Out 
of his marriage, two sons and two daughters were born. 
He was knighted in 1877 and received the K.C.M.G. in 1882. 
In 1910 he received a peerage, with the title Baron de 
Villiers of Wynberg. On two occasions he acted as Gover­
nor-General of e Union of South Africa. In 1902 he re­
ceived an honorary LL.D. degree from the University of 
the Cape of Good Hope. He was appointed Chief Justice of 
the Union of South Africa on 31 May 1910, and died in har­
ness on 1 September 1914 while acting as Governor-General. 
He was buried in the Maitland cemetery, Woltermade, on 
7 September after a service in the Groote Kerk and a State 
funeral. 
* 	 lison Kahn, Johan Hendrik de Villiers, in W.J. de 
Kock, Dictionary of South African Biography, Cape Town 
Tafelberg, 1968, vol.1, p.224; Eric A.Walker, Lord de 
Villiers and His Times: South Africa 1842-1914, 
London: Constable, 1925. 
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DE WET, SIR JACOBUS PETRUS 
Jacob Petrus de Wet was born in e Cape Colony in 1828. 
After attending the South African College, he entered 
Leyden University on 27 November 1860. However he decid­
ed to move to England, where he took his B.A. degree at 
the University of London. He was called to the Bar by 
the Inner Temple on 6 June 1863. He then returned to 
the Cape, where he was admitted as an advocate on 14 
December 1863. He moved to Grahamstown in 1865 and was 
the first advocate to be admitted to practice by the 
Eastern Districts Court. He represented Albert in the 
House of Assembly from 1869 to 1871. He so represented 
Grahamstown in 1875. He was appointed Solicitor-General 
in 1873. In 1879 he was appointed Recorder of Griqualand 
West, but resigned on 18 May 1880 when he was appointed 
Chief Justice of the Transvaal. According to Kotze, de 
Wet was offered the appointment in March and was gazetted 
as Chief Justice on 20 April. Kotze, who had originally 
been appointed Chief Justice, objected to de Wet being 
appointed over his head. However, before the complaint 
could be settled, the War of Independence broke out. 
ter the war Kotze was made Chief Justice and de Wet went 
to Ceylon, where he was acting Chief Justice from 1882 to 
1883. He re red to England and died at Eastbourne on 19 
April 1904. He was knighted on 2 July 1883. 
A.A. Roberts, A South African Legal Bibliography,* 
Pretoria: Wallachs, 1942, p.358. 
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DWYER, EDWARD 
Edward Dwyer was born in Dublin, Ireland on 29 July 1821. 
He was the son of Thomas and Ellen Dwyer. He was educat­
at Trinity College, where he graduated with a B.A. 
degree in 1845, and obtained a L.L.D. degree in 1870. 
According to St. Leger he also obtained a M.A. degree. He 
practised at the Irish Bar until 1857, when he was called 
to the English Bar by Lincoln's Inn. For the next ten 
years he practised as a 'special pleader and conveyancer' 
on the Northern Circuit and at the Yorkshire, Preston and 
Manchester Sessions, attaining a substantial practice and 
reputation. In 1858 he published a work entitled A Com­
ium of the Princ ulations r to 
the Militia of Great Britain and Ireland. In June 1868 
he was selected by the Lord Chancellor to fill a vacancy 
on the Cape Supreme Court Bench. He arrived at Table Bay 
on 14 August 1868, and a few days later took his seat on 
the Bench. He sat as junior puisne judge at Cape Town for 
six months before being transferred to the Eastern Distr­
icts Court, where he presided as senior judge. He re­
mained at Grahamstown for the next ten years. During this 
time his wrath was stirred up on more than one occasion 
his being called upon to fill temporary vacancies at 
Cape Town. In 1878 he was permanently transferred to 
Cape Town. Two years later he became senior puisne, and 
in 1881 he acted as Chief Justice. At Cape Town he sat 
in several important cases in which he dissented from 
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the majority of the court, and in which appeals to the Jud­
icial Committee of the Privy Council were noted. In three 
of the cases the majority decisions were reversed. Des­
pite the eulogies of the Eastern press, Dwyer was never 
considered to be a great lawyer and 'rather overrated 
his own abilities', although he was undoubtedly a hard­
working judge. He was a man of great learning and ability, 
but 'he never felt at home with the Roman Dutch Law and, 
though he studiously endeavour to administer the law 
as he found it, he often gave offence by making dispar­
aging comparisons with the English system'. He was some­
what of a martinet and the slightest slackness in inferior 
court records cau an explosion. The injudicious expr­
ession of his thoughts undoubtedly assisted in partially 
ruining his popularity in the Eastern districts. In 
Grahamstown he frequently displayed a 'petulance and 
brusqueness utterly unbecoming e digni of his office'. 
He was an emotional man imbued with a strong sense of 
justice and it was usually the wrongs of others which ar­
oused his ire. Injustice between white and black tried 
him beyond measure and when the jury, amidst applause, 
acquitted the accused in the Koegas trials, he wrote a 
private letter to Saul Solomon, requesting him to take 
the matter. In his declining years his conduct on the 
Bench provoked much criticism, especially when, in the 
Franks murder tri of 1884, he was involv in an un­
necessary altercation with the prosecutor. f the Bench 
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into contact with him. He was an ardent devotee of all 
forms of sport and social enjoyment. He was a familiar 
figure in Cape society and foremost in all social duties. 
Throughout his life he was a devout and strict Roman Cath­
olic. Early in 1887 he had a sudden paralytic siezure 
which necessitated his retirement from the Bench on leave 
of a ence. However he was obliged to resign in June, 
and he died on 29 July 1887. He left a wife and three 
sons. 
* 	 A.A.Roberts, A South African Legal Bibliography, 
Pretoria: Wallachs, 1942, p.358; F.St.Leger, The 
Honourable Mr.Justice Edward Dwyer, South African Law 
Journal, vol.51, 1934, p.159; B.J.T.Leverton, Edward 
'Dwyer, 	 in D.W.KrUger, Dictionary of South African 
Bi raphy, Cape Town: Tafelberg, 1972, vol.2, p.211. 
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EBDEN, JOHN WATTS 
He was the son of John Bardwell Ebden, businessman and 
politician at the , and his wife, Adriana Kirchmann. 
He graduated at, and was made a Fellow of, Trinity Hall, 
Cambridge. He entered the Middle Temple and was called 
to the Bar on 28 1835. He returned to the Cape and 
was tted as an advocate on 26 November 1839. He 
practlsed in Town until his elevation to the Bench 
on 7 Oc r 1854. He went on sick leave in October 1855, 
and retir soon thereafter. He lived near Cape Town un­
til his in January 1887. In 1868 he publish a 
work enti Briti Rule in South Africa. 
* A.A. rts, A South African Legal Bibliography, 
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£ FITZPATRICK, JAMES COLEMAN 
)I 
~ James Coleman Fitzpatrick was born in Tipperary, Ireland 
on 6 January 1816. He was the son of James Fitzpatrick, 
tradesman of Nenagh, and his wife, Bridget Cormack. He 
took his B.A. and L.L.B. degrees at Trinity College, Dub­
lin, and was called to the Irish Bar in 1844 (Roberts 
gives the date as being 1842). In 1857 he was called 
'speciale gratia' to the English Bar by Lincoln's Inn, 
and accepted the position of Chief Justice of the Gold 
Coast. He sailed for the Gold Coast on H.M.S. Polyphemus. 
The ship took out a full compliment of officials to 're­
place, or relieve, or help those who had died or were ex­
pected to die'. It was said that there were thirteen all 
told, and before the year was up Fitzpatrick was the only 
one alive. tzpatrick is reported to have said-perhaps 
with slight joking exaggeration-that he was, 'Governor, 
Chief Justice, Colonial Secretary, Commander of the For­
ces, Marriage Of cer and Postmaster, with only coloured 
staff and a few white traders to help him'. In 1861 he 
was appointed Judge of the Supreme Court of British Kaff­
raria. His appointment was gazetted on 15 November 1861, 
and he opened the court on 12 February 1862. When Brit ­
ish Kaffraria was incorporated into the Cape Colony in 
April 1866, Fitzpatrick was appointed to the Supreme Court 
Bench and assigned to the Eastern Districts Court at Grahams­
town. In 1869 he was transferred to Cape Town, where he 









committee of the House of Assembly was appointed to in-
ire into his fitness and capacity to discharge his fun­
ctions as a judge. He was charged with (1) neglect of 
and absence from du (5 instances alleg ed), (2) insob­
riety (5 instances) 1 (3) physical disability, and (4) 
mental incapacity (5 instances). The Committee reported 
t (1) a to e had been satis ctorily explained, (2) 
a to e not established, (3) not established 'though there 
is evidence ... that the ju e did for a time in cons ence 
of illness suffer from weakness to such extent as to ren­
r it difficult to perform e duties required of a judge', 
(4) a to e not establish Judge Fitzpatrick was a man 
of parts. He was dis nguished in society for his 
brilliant wit and humour and his large-heartedness. His 
ickness of perception, allied to a courteous and wit 
ence, earned him a. favourable reception. He no 
pretensions to being a pro nd lawyer, but his common 
sense and his deep knowl e of human nature stood h in 
very good stead. In 1861 he married Jenny Fitzgera 
ughter of Peter Fitzgera of Westmea , Ireland, 
th had three sons and r hters. One of his sons 
was r Percy Fitzpatrick. He was a prominent Roman th­
ic and author of The Pope, his rights and duties : a 
letter to His Eminence Cardinal Wiseman. He died at e 
Town on 6 February 1880. 
A.A.Roberts, A South African Legal Bibliography,* 
Pretoria: Wallachs, 1942, p.360: The Late Hon. James 
Coleman Fitzpatrick, South African Law Journal,vol.21, 
1904, p.89i Ellison Kahn, The Trials and Tribula ons of 
Mr.Justice Fitzpatrick, Sou Afri an Law Journal, vol.75, 
1958, p.428i B.J.T.Leverton, r k, 
in C.J.Beyers, Dictionary of Biography, 




















GRAHAM, SIR THOMAS LYNDOCH 
Thomas Lyndoch Graham was born in Grahamstown on 5 May 
1860. He was the sixth and youngest son of Robert Graham, 
resident magistrate of Grahamstown, Lieutenant-Governor 
of Briti Kaffraria and subsequently a member of the 
Legislative Council, and his wife, Eliza Gray. He was 
educated at St.Andrew's College, Grahamstown and the 
South rican College. He took his degree at Claire Coll ­
e, Cambridge and was call to the Bar the Inner Tem­
ple on 26 January 1885. He was admitted as an advocate 
on 23 April 1885. He quickly built up a reputation in 
criminal cases, and in 1891 he married mye Ismenia 
Gavin. They had two sons and one daughter. ter unsuc­
cessfully contesting e Beaufort West seat in the House 
of Assembly, he was elected to the islative Council in 
1898 and before Parliament assembled he was appoin 
Attorney-General. The Ministry resigned in October of 
the same year, but in 1900 he resumed office as Colonial 
Secretary in Sir Gordon rigg's fourth Cabinet. In 1902 
he again took over the Attorney-Generalship retained 
it until the nistry went out of office in 1904. He ac­
ted as Prime Minister r a few months in 1902. On 15 
July 1904 he was appoin to the Bench of the Eastern 
Districts Court, but was immediately detached for du 
as Chairman of the Civil Service Commission. He took 
his seat on the Bench for the first time in 1906 and soon 






Presidency on 15 ril 1913 and continued in that post 
untll he retir on 30 June 1937. Possessing a great deal 
of patience, he was an excellent trial judge with a ready 
wit. He cannot, however, be said to be a judge who con­
tributed grea to the e sition and lopment of 
leg principles. He was a constant champion of codific­
ation. From 1918 to 1920 he presi over the famous 
Union Public Service Commission of Inquiry. He di in 
Grahamstown on 7 May 1940. 
* 	 A.A.Ro rts, A South African Legal Bibliography, 
Pretoria: Wallachs, 1942, p.361; F.G.S, Sir Thomas Lyndoch 
Graham, South African Law Journal, vol.40, 1923, p.l; 
B.J.T.Leverton, Sir Thomas Lyndich Graham, in C.J.Beyers, 
Dictionary of South African Biography, Cape Town: 
Tafelberg, 1977, vOl.3, p.341i George Randell, 
Bar of the Eastern Cape, Grahamstown : The Au 
p.24. 








HODGES, SIR 	WILLIAM 
I 
William Hodges was born in Dorset, England on 29 Septem­I 
ber 1808. He was the elDest son of William Hodges ofi 
t 	 Weymouth, and his wife, Sarah Isaac. He was educated at 
a private School in Salisbury and at the University of 
LonDon. At Universi he studied law and juri rudence 
under Professor John Austin. He was called to the Bar by 
the Inner Temple on 3 May 1833 and commenc practice in 
LonDon. However he found it necessary to join the Western 
Circuit, anD in time, he became its acknowledged leader. 
In 1835 he began reporting cases in the Court of Common 
Pleas, and publi ed a volume of reports annually until 
1838. In 1837 he was appointed Revising Barrister to the 
Counties and Boroughs of Devon and Cornwall, which appoint­
ment he retain until his departure for the Cape. In 
1839 he published A rt of the Case of een v. Lums­
daine, with Observations on the Parochial Assessment Act. 
In the following year, in collaboration with G.Willman 
and F.L.Wollaston, he produced Reports of Cases argued 
anD determined in the Court of the Queen's Bench 
Hilary Term to Michaelmas Term 1838, which were continued 
under the ti e of Term Reports until 1841. In 1842 he 
i ed a treatise entitled The Law rating to the 
Assessment of Railways. This was followed in 1845 by The 
Statute Law relating to Railways in England and Ireland. 
In 1847 he published the standard work on the subject en­






During this time he acquired a practice as a commercial 
and maritime lawyer, and on 14 November 1846 he was app­
ointed Recorder of Poole. He was also employed as a parl­
iamentary draftsman, and drafted the Bill that was to 
become the Public Health Act of 1848. Unexpectedly in 
1857, he was offered the Chief Justiceship of the Cape 
Colony. The offer must have caused him some misgiving, 
because he had little cility in Latin and no knowledge 
of Roman Dutch Law. However he accepted the appointment 
and received the Royal Warrant on 2 February 1858. Short­
ly afterwards he was knighted and set sail for the Cape 
on 2 March 1858. He landed at the Cape on 15 May and was 
sworn in as President of the Legislative Council. Five 
days later he took his seat on the Bench and was sworn 
in by Judge Bell. On the Bench he proved to be genial, 
kindheart and sympathetic. He was most pleasant to 
the practitioners and was particularly helpful to the 
junior Bar, with whom he exhibited great patience. In 
criminal trials he was most conscientious and fair. HlS 
tendency towards leniency, and his stock theft sentences 
often offended the farming community. As a lawyer, he 
was overshadowed by the exceptional learning and ability 
of his colleagues Bell, Cloete, Watermeyer and Connor. 
Nonetheless he was alert and energetic, and he seldom 
had difficulty in arriving at a conclusion of law or fact. 
s judgments were concise and to the point, although on 
occasion when his conception of the law did not coincide 




indulge in heroics'. On and off the Bench he prov to 
be most popular. s home was open to all and his parties 
were rendered par cularly enjoyable by his attractive 
and talented family. In 1835 he had married Mary Scholar, 
daughter of James Saunders of Weymou Three sons and 
four daughters were born of the marriage. His health 
was at all times good and accordingly no fears were en­
tertained when it was announc in August 1868, that he 
was confined to his room with a congestion of the lungs. 
On 17 August the public was shocked to learn that he had 
died. On 19 August all the public offices were closed 
'in recognition of the lamented decease', and Sir William 
was buried in Rondebosch cemetery in the presence of a 
vast assembly. In court Ju e Bell, in addressing the 
public, was 'affected even to tears' and much of his 
ech was 'quite inaudible'. The Cape Argus in announ­
cing his death stated the following; 
'We believe that there is not a single district in 
the colony in which this announcement will fail to 
cause sorrow. No man had fewer enemies-indeed we 
doubt whether he had onei few men were more person­
ally liked whether as Chief Justice or as President 
of the Legislative Council-whether as judge or polit ­
ician, honesty and integrity of purpose undoubted 
guided Sir William Hodges in all he did and said­
while as a man he has scarcely left one behind him 
more kind-hearted and amiable. I 
* 	 A.A. Roberts, A South African Legal Bibliography, 
Pretoria: Wallachs, 1942, p.364; F.St.Leger, Sir William 
Hodges, South African Law Journal, vol.51, 1934, p.303; 
A.F.HattersleYr Sir William Hodges, in C.J.Beyers, 
Dictionary of South African Biography, Cape Town : 
Tafelberg, 1977, vol.3, p.396. 
































HOPLEY, WILLIAM MUSGROVE 
lliam Musgrove Hopley was born in Cradock on 13 June 1853. 
He was the son of Frederick Hurlingh Hopley, a land sur­
veyor, and his wife, Miss von Abo. After attending the 
Albert Academy at Burghersdorp, he became a boarder at 
St. Andrew's College, Grahamstown. The headmaster per­
suaded Hopley's parents to let the young Hopley accompany 
him to Brighton College, England. However the ship in 
which they set sail was wrecked near Agulhas. Fortunately 
no lives were lost and William was placed under Canon Og­
ilvie at the Diocesan Collegiate School, Rondebosch. He 
eventually became head boy of the school and passed the 
3rd class examinations of the Board of Examiners in 1870. 
In 1871 he passed the Surv examinations, and in 1872 ob­
tained the 2nd class certificate. After spending a year 
on the family farm at Burghersdorp, he returned to Cape 
Town to read for the Bar in advocate Cole's chambers. 
However he persuaded his father to send him to Cambridge, 
where he entered Pembroke College in 1874. He took a 
first class degree in the Law Tripos and was called to 
Bar bv the Middle Temple on 26 January 1878. He returned 
to Cape Town where he was admitted as an advocate on 12 
April 1878. He practised for a few months at Cape Town, 
en at Grahamstown until August 1883, when he went to 
Kimberley. On 2 July 1885 he was appointed acting Crown 
Prosecutor, and in 1886 the appointment was confirmed. 
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Court of Griqualand. He remained as a judge at Kimberley 
until 1906, although he was on duty mainly at Cape Town 
from 1904 onwards. When the High Court was reduced to a 
single judge court in 1907 he was stationed permanently 
at Cape Town. On 1 October 1914 he was appointed to the 
Southern Rhodesian Bench. He died in harness on 10 March 
1919, while on a visit to Johannesburg. His numerous 
judgments were marked by 'a felicity of literary express­
ion, careful research into authorities and, above all, a 
strong desire to approach the matter in hand from a com­
mon-sense standpoint'. He was a good sportsman and took 
an active interest in education. In 1882 he married the 
elder daughter of John van der Bijl, member of the Legis­
lative Council for the Western Divisions. They had two 
sons and one daughter. 
A.A. Roberts, A South African Legal Bibliography,* 
Pretoria: Wallach's, 1942, p.364; S.B.Kitchin, The 

Hon. William Musgrove Hopley, South African Law Journal, 
















































Simeon Jacobs was born in London some time between 1830 
and 1831. He was the eldest son of Lewis Jacobs, a Lon­
don solicitor. He was educated at the City of London 
School, and entered the Inner Temple on 2 November 1848. 
He was called to the Bar on 17 November 1852 and commen­
ced practice on the Home Circuit. In 1860 he arrived at 
the Cape with a letter of introduction from Sir George 
Grey, and was admitted as an advocate on 28 December 1860. 
According to the court records, the words 'upon the true 
faith of a Christian' were excluded from his oath, as he 
professed the Jewish religion. Jacobs was the first Jew 
to be admitted to the Bar in South Africa. He was also 
the first Jew to be appointed Attorney-General and to be­
come a judge. He applied for the post of Attorney-General 
of British Kaffraria, and on 18 April 1861 the Secretary 
for Colonies informed the Cape Governor that he had sel­
ected Jacobs for the office. When British Kaffraria was 
annexed to the Cape Colony in 1866, Jacobs was appointed 
Solicitor-General for the Eastern districts. In 1872 he 
was appointed acting Attorney-General, and on 14 I~y he 
introduced the Responsible Government Bill, delivering a 
noteworthy address on that occasion. After the Constit­
utional Ordinance Amendment Act was passed, Jacobs retur­
ned to his post as Solicitor-General in Grahamstown. How­
ever in December 1873 he was again appointed acting Attor­
ney-General, and assumed office on 24 December 1873. In 
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1874 he was elected to represent Queenstown in the House 
of Assembly and his ~ppointment as Attorney-General was 
confirmed. On 21 August 1877 his h th failed and he 
resign the Attorney-Generalship. In the followi 
year he gave up his seat in the House of Assembly. He 
left for England with his family, but returned to the 
Cape in 1880 after partly recovering his health. He 
was offered the recorder ip of Griqualand West, but de­
clined the offer and was appointed, instead, to the East­
ern 	Districts Bench on February 1880. Illness, how­
ever, compell him to take leave on 15 ril of that 
year and he never return to the Bench. In 1882 he was 
created a C.M.G. though never considered brilliant, he 
was regarded as a sound lawyer. According to Kotze, he 
was 'a plodder and a bit heavy, but rather a strong opp­
onent when he had thoroughly studied his brief'. As a 
judge he did not deliver any report judgment of signif­
icance. He died in England on 15 June 1883. 
* 	 A.A. Roberts, A South African Legal Bibliography, 
Pretoria: Wallachs, 1942, p.365; Ellison Kahn, Simeon 
Jacobs, in D.W.Kruger, Dictionary of South African 
Biography, Cape Town: Tafelberg, 1972, vol.2, p.334~ 
M.Barnett, Simeon Jacobs, South African Law Journal, 
vol.50, 1933, p.1; S.A.Rochlin, The Hon.Mr.Justice Simeon 
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JONES, SYDNEY TWENTYMAN 
Sidney Twentyman Jones was born in Cape Town on 20 Jan­
uary 1849. He was educated at the Diocesan College, Ron­
debosch and the South African College. In 1868 he ob­
tained the 2nd class certificate of the Board of Examiners 
and proceed to Cambridge, where he entered Trinity Hall. 
He obtained the L.L.B. degree in 1872, being law prizeman 
and scholar of his year. He was called to the Bar by the 
Middle Temple on 17 November 1873. He returned to the 
Cape and was admitted as an advocate on 24 February 1874. 
At the Cape Bar he displa a considerable aptitude for 
commercial law, and was engaged in many of the major cas­
es of the day. Although not a gifted orator, he disting­
uished himself by his painstaking industry. He was appoin­
ted to the Bench on 6 September 1882 and was assigned to 
e High Court of Griqualand. On 1 July 1887 he was trans­
ferred to the Eastern Districts Court, where he became 
Judge President on 2 August 1901. He resigned on 5 July 
1904 and died in 1913. He was noted for his good nature 
and courtesy, and for the interest he showed in the pro­
motion of both education and sport. In 1876 he was admit­
ted to the L.L.M. degree, and in 1890 his University con­
ferred the honorary L.L.D. degree upon him. In 1878 he 
marri Florence Hayter, daughter of the well-known attor­
ney, H.M.Ardene. Five sons and three daughters were born 
of the marriage. 
* 	 A.A. Roberts, A South African Legal Bibliography, 
Pretoria: Wallachs, 1942, p.365i The Hon.S.Twentyman 





George Kekewich was born in Islington, London in 1778. 
He was the fifth son of William Kekewich of Northbrook, 
Exeter, and his wife, Susanna Johnstone. He was admitted 
to Emmanuel College, Cambridge on 20 October 1795 and was 
awarded a foundation scholarship. He graduated in 1800 
and entered Lincoln's Inn on 12 June of that year. After 
being called to the Bar, he emigrated to the Cape in 1808. 
On 7 June 1810 he was appointed Assessor in the Court of 
Appeals, and on 10 June 1811 he was appointed judge of 
the Vice-Admiralty Court. In 1828 he was appointed to 
the Bench of the newly established Cape Supreme Court. 
On the Bench he was overshadowed by his colleagues Sir 
John Wylde, William Menzies and Burton. There was no dis­
play of rhetoric in his judgments, which were strictly con­
fined to matters at issue. In criminal cases he was con­
sidered to be unduly lenient. His second marriage, to 
Catharina de Waal, was contracted at the Cape in January 
1812. He retired on 12 October 1843 and returned to Eng­
land where he lived, enjoying a colonial pension of £950 
until his death. 
* 	 A.A. Roberts, A South African Legal Bibliography, 
Pretoria: Wallachs, 1942, p.367; A.F.Hattersley, 
George Kekewich, in C.J.Beyers, Dictionary of South 






j KOTZE, JOHANNES GYSBERT 
I Johannes Gysbert Kotze was born in Cape Town on 5 Novem­
ber 1849. He was the younger son of Petrus Johannes 
Kotze, member of Parliament, mayor of e Town, and, af­
ter 1842, owner of Leeuwenhof estate, and his wife, Susanna 
Maria Blanckenberg. Although he was named after his mat­
ernal grandfather, he used the anglicized form, John Gil­
rt, all his life. He was educa at the Tot Nut van 
het emeen Institute the South African College. He 
proceeded to England in May 1869 and, after matriculating 
at the London Universi , he entered the Inner Temple. 
He obtained the Sen r Exhibition in Common Law in 1872, 
and gradua as an L.L.B. of London University in 1873. 
He was called to the Bar by the Inner Temple on 30 April 
1874. Before returning to the Cape in August, he married 
Mary Aurelia Bell of Milton House, Clapham. He was admit­
ted as an advocate of the Cape reme Court on 18 August 
) 
1874 and commenc practice in Cape Town. In June 1876 
he moved to Grahamstown, where he transla a large por­
tion of Van Leeuwen's Commentaries. In 1877 he was off­
ered the Chief Justiceship of the South African Republic. 
He telegraphed his ac tance and left Grahamstown in 
I~rch. En route he heard, at Kimberley, that Sir Theo­
philus Shepstone had, in the meantime, annexed the terr­
itory. When he arrived at Pretoria he was appointed sole 
judge of the High Court on 19 May 1877. At the time he 





any British territory. In March 1880 it was made known 
that Jacobus Petrus de Wet had been appoin Chief Jus­
tice. Believing that this was invalid, Kotze asked the 
Privy Council to declare the appointment invalid and to 
confirm his claim to the post of Chief Justice. However, 
soon after the dispatch of his petition, the news reached 
Pretoria that the Transvaal burghers had proclaimed the 
reinstatement of the Republic at Heidel rg on 16 Decem­
ber 1880. In terms of the Pretoria Convention which foll­
owed the First Anglo-Boer War, Kotze was appointed a mem­
r of the Commission which had been set up to investigate 
and compensate claims for losses and injuries sustained 
during the war. On 8 August 1881 he was appointed Chief 
Jus ce by the reinstated Boer government, and de Wet was 
transferred to Ceylon. Matters did not run smoothly with 
the Boer government, and in 1882 Kotze accepted the first 
puisne judgeship of e High Court of Griqualand. However 
the Pretoria government prevail upon him to withdraw his 
resignation as Chief Justice. Kotze soon proved adamant 
in his insistence on the independence of the Bench in re­
lation to the executive. This gradually led to conflict. 
The first signs of this con ict arose in the Nellmapius 
case. Alois Hugo Nellmapius, a well-known concessionary, 
was convicted of theft in September 1886. Points of law 
were, however, reserved for consideration by a full Bench, 
but, President Kruger meanwhile pardoned the convicted man. 
Kotze immediately had Nellmapius re-arrested, but the full 























the meantime Kotze's interest in politics had been stim­
ulated, and in 1893 he accepted nomination for the pres­
idential elections. However he only polled 81 votes. The 
struggle between the Bench and the executive carne to a 
head in 1897. At that time the Volksraad legislated in 
three ways. Firstly in a formal manner as prescribed in 
the Constitution, with three months notice to the public. 
Secondly in the same formal manner but without notice. 
Thirdly through informal resolutions during the course 
of the session. The validity of these resolutions 
(besluiten) caused the dispute. In 1884 the court upheld 
the validity of a besluit McCorkindale's executors v. 
Bok, N.D. (1884) 1 S.A.R. 202). Three years later the 
court confirmed this view Domls trustees v. Bok N.D. 
(1887) 2 S.A.R. 189). However Judge Jorissen held that 
sluiten which did not follow the prescribed procedure 
were invalid. The Volksraad reacted by decreeing, in 
Act No.4 of 1890, that no doubt could be cast on the val­
idity of a besluit which had been published by the Pres­
ident in the Staatscourant. In 1895 Kotze stated that he 
had changed his views and was of the opinion that the 
court did in ct have the right to inquire whether a law 
had been passed in accordance with the procedure pre­
scribed in the constitution. Hess v. the State (1895) 2 
Off. Rep. 112)~ In 1897 Kotze and Judge Ameshoff reversed 
the decision in the McCorkindale case and held that bes­
luiten were invalid and at Act No.4 of 1890 was itself 
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v. Levds, N.O. (1897) 4 Off. Rep_ 17). The government 
was placed in an untenable position, because, according 
to the judgment, all besluiten were now invalid. The 
Volksraad then pass Act No.1 of 1897, without giving 
notice, decreeing that the court had no testing power 
and that on being appointed, a judge had to take an oath 
undertaking not to exercise such testing powers. The 
President could, in terms of this Act, ask the judges 
whether they claimed this power, and dismiss those who 
did. When the crucial question was asked, the judges sus­
pended the sessions of the court Through the 
mediation of Chief Justice de Villiers an agreement was 
reached in terms of which the judges undertook not to 
exercise their testing powers, on condition that the 
Volksraad passed an Act to the effect that the Constit­
ution could not be amended except through a particular 
procedure. However a dispute arose as to whether Pres­
ident Kruger in fact honoured his undertaking to have such 
an Act passed, and on 5 February 1898 Kotze withdrew 
from his part of the agreement. Kruger then dismissed 
him on 16 February 1898. Kotze travelled to England for 
a few months, before returning to practice as an advocate 
in the Transvaal. However he left the Transvaal in Aug­
ust 1899 and moved to the Cape. In 1900 he was appoin­
ted Attorney-General of Southern Rhodesia. He resumed 
his career as a judge in 1903, when he was appointed to 
the Bench of the Eastern Districts Court. On 8 July 1904 
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the Cape Provincial vision, where he became Judge Pres­
ident on 14 June 1920. He was knighted in 1917. On 16 
June 1922 he was elevated to the Appellate Division, 
where he remained until his retirement in 1927. He died 
in Cape Town on 1 April 1940, having served as a judge 
for fifty years. He made an important contribution to 
the development of Roman Dutch Law and his wide knowledge 
enabled him to apply the law correctly where others would 
have turned to Engli sources which were more 
accessible. Together with Friedrich 
De Locale Wet ten der Zuid-Afrikaansche 
The second volume, for 1886-87, was edited by him alone. 
He also reported four volumes of the Transvaal judgments 
(1881-92). His importance lay not only in his publicat­
ions and his numerous judgments, but also in the encour­
agement he gave others. He wrote a series of articles in 
the South African Law Journal which dealt with the History 
of Roman Dutch Law. He also translated Simon van Leeuwen's 
Het Roomsch-Hollands Recht. In 1922 he published Causa 
in the Roman and Roman-Dutch Law of Contract, which att­
aCked the English doctrine of 'consideration'. In 1896 
he received the Knight Grand Cross of the Portuguese Or­
der of the Conception. In 1912 the University of the 
Cape of Good Hope conferred the honorary L.L.D. degree 
on him, and in 1927 the University of Cape Town honoured 
him in the same way. Out of his marriage to Mary Aurelia 
Bellone son and six daughters were born. His Biograph­
ical Memoirs and Reminiscences were published in two vol­
urnes in 1934 and 1949. 
* 	 A.A. Roberts, A South African Legal Bibliography, 
Pretoria: Wallachs, 1942, p.367-8; The Han. J.G.Kotze r 
South rican Law Journal, vol.20, 1903, p.l01; 
V.G.Hiemstra, Johannes Gysbert Kotze r in W.J.de Kock, 
Dictionary of South African Biography, Cape Town : 
Tafelberg, 1968, vol.l, p.438. 
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LANGE, SIR JOHANNES HENRICUS 
Johannes Henricus Lange was born in Uitenhage on 1 ril 
1852. He was the eldest son of Frederic Henry Lange. He 
received his early education at Uitenhage, before proceed­
-
ing to England where he attended school at Brighton. He 
entered Trinity College, Cambridge in 1872 and obtained 
the L.L.B. degree in January 1876. He was called to the 
Bar by the Inner Temple on 17 November 1876. He returned 
to the Cape, where he commenced practice at Kimberley on 
1 Dec r 1877. He soon acquired a considerable practice, 
and was retained with Sir Richard Solomon as counsel for 
De Beers and the Mining Board. In January 1879 he was 
appoint Parliamentary Draughtsman and Clerk to the Leg­
islative Council of Griqualand West. He retained these 
offices until the annexation in October 1880. From 1888 
to 1892 he represented Kimberley in the House of Assembly, 
where he acted as Government Whip to the Rhodes Ministry. 
He resigned from Parliament in order to take up an appoint­
ment as Crown Prosecutor, which post he retained until 
his elevation to the High Court Bench on 15 February 1896. 
In 1900 he was appointed as a member of the Special 'Trea­
son' Court. When the High Court was reduced to a single 
judge court in July 1907, Judge Lange was retained at Kim­
berley. In 1915 he was appointed President of the Special 
Court for Treason Trials, and after the sittings of the 
court were concluded, he was appointed Chairman of the 
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In 1914 he had been appointed sole Commissioner to inquire 
into the charges of bribery against the Chairman and cer­
tain members of the Transvaal Provincial Council. In 
recognition for his public services, he was knighted in 
1917. He acted as Chairman of the Delimitation Commiss­
ion of 1919, and as Chairman of the Asiatic Inquiry Comm­
ission of 1920. In 1885 he married the eldest dauohter 
of William Grimmer, district surgeon of Kimberley. Two 
sons and a daughter were born of the marriage. Both his 
sons entered the legal profession. Before his elevation 
to the Bench he was Chairman of the Griqualand West Turf 
Club and one of the original Stewards of the Jock Club 
of South Africa. He was extreme fond of shooting, and 
was for a time President of the Kimberley Golf Club. He 
play a prominent part in the public affairs of Kimber­
ley, where he was Chairman of the Hospital Board, and 
Vice-Chairman of the School Board. He was still in off­
ice 	when he died at Muizenberg on 5 January 1923. 
* 	 A.A. Roberts, A South African Legal Bibliography, 
Pretoria: Wallachs, 1942, p.369; Sir John Lange, 
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LAURENCE, SIR PERCIVAL MAITLAND 
Percival Maitland Laurence was born in Lincolnshire, Eng­
land on 20 April 1854. He was the eldest son of the Rev. 
Perceval Laurence, rector of Walesby. After being educ­
ated privately, he entered Corpus Christi College, Cam­
bridge, where he soon became a leading debater. In 1876 
he obtained a rst Class Classical Tripos and was elec­
ted a Fellow. He was a brilliant scholar and obtained 
many honours and prizes. He was called to the Bar 
ncoln's Inn on 18 November 1878 and obtained the L.L.M. 
degree the following year. He was a regu r contributor 
to many of the leading journals of the day and his artic­
les showed 'varied learning with remarkable lucidity of 
though and expression'. Considerations of health made 
it necessary for him to leave England and he sailed for 
e Cape, where he was admitted as an advocate on 29 
November 1880. In 1881 he went to Kimberley, where after 
a year, he was appointed to the Bench on 7 tember 1882. 
On 16 March 1888 he was appointed Judge President of tne 
High Court. From 1905 to 1907 he served as Chairman of 
the War Losses Inquiry Commission, and also did duty in 
the Supreme Court at Cape Town. When the High Court was 
reduced to a single judge court in July 1907, provision 
was made for his retirement. From 1909 to 1910 he was 
Chairman of the First Delimitation Commission. In 1911 
he was acting ordinary Judge of Appeal. In 1912 he ser­
ved as Chairman of the Second Delimitation Commission. 
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In the same year he was appointed acting Judge President 
of the Natal Provincial Division. In 1914 he was appoin­
ted Chairman of the South African University Commission. After 
his return to England, he served on the Royal Commission 
on Fire Brigades and Fire Prevention. He obtained a L.L.D. 
degree from Cambridge in 1884, and was knighted in 1908. 
In 1911 he was made a K.C.M.G. In his literary work, as 
in his judgments, he tended to over-elaboration, but his 
writings showed wide learning, his style was lucid, he 
had a pretty wit, and his use of the English language 
was master He was a frequent contributor to the Cape 
Law 	 Journal, and several of his essays and reviews were 
r rinted in a book entitled Collectanea. A second coll ­
ection of his articles were published under the title On 
Circuit in Kafirland and oth r Sketches and Studies. H1S 
last literary work was The of John Xavi Merriman. 
He took a keen interest in education and was an examiner 
in both Classics and Mathematics for the University of 
the 	Cape of Good Hope. He was also a pioneer of the pub­
lic 	library in South Africa. He was Chairman of the Com­
ttee of the Kimberley Public Library from 1883 to 1900. 
In 1891 he compiled the ue of the Kirnberl Public 
Library. also wrote the Inaugural address of the first 
conference of South African Librarians which was held in 
1904. He died a bachelor on 28 February 1930. 
* 	 A.A. Roberts, A South African Legal Bibliography, 
Pretoria: Wallachs, 1942, p.369; The Hon.Mr. Justice 
P.M.Laurence, South African Law Journal, vol.18, 1901, 
p.119; R.F.Kenn , r erc va and Laurence, 
in C.J.Beyers, Dictionary of South African Biography, 




MAASDORP, CHRISTIAN GEORGE 
Christian eMaasdorp was born in Malmesbury on 11 June 
1848. He was the third son of Dr. Maasdorp of Graaff­
Reinet. In 1867 he obtained the Second Class Cer ficate 
in Literature and Science of the Board of Examiners. He 
then proceeded to London where he was called to the Bar 
the Inner Temple on 6 June 1871. He returned to Cape 
Town where he was admitt as an advocate on 3 August 1871. 
He commenced practice in Griqualand West, before moving 
to Grahamstown, where he remained until 1877. In that 
r he was appointed Attorney-General of the Transvaal. 
He left the Transvaal in February 1880 and resumed prac­
tice at Cape Town. He took an active interest in politics, 
but was unsuccessful in his efforts to secure the Oudtsh­
oorn seat in support of the Sprigg" nistry. On 12 April 
1882 he was nominated Eerste Strafrechter by the Transvaal 
Government, but refused the appointment. On 1 November 
1885 he was evated to the Bench of the Eastern Districts 
Court, where he remain until 1896, when he was trans­
ferr to Cape Town. In 1889 he was appointed Chairman 
of a Commission of Inquiry into the quor Laws. In 1896 
he had the M.A. degree conferr on him by the Universi 
of the Cape of Good Hope, under the provision of section 
6 of the Universi Incorp'oration Amendment Act, whereby 
holders of certificates of the Board of Examiners became 
entitled to degrees of the University. From 1902 to 1903 
he was a member of e University Council. In consequence 
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of indifferent health, he was not very active in public 
affairs. The main features of his judgments were 'their 
lucidity and logicality'. On the Bench he was courteous 
and patient, and seldom made a remark during the course 
of a case. th the advent of Union he became Judge Pres­
ident of the Cape Provincial Division and Judge of Appeal. 
He retired on 30 June 1922, and died in May 1926, leaving 
a family consisting of two daughters and four sons. 
* 	 A.A.Roberts, A South African Legal Bibliography, 
Pretoria: Wallachs, 1942, p.370i The Hon. C.G .. Maasdorp, 
The South African Law Journal, vol.24, 1907, p.129. 
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MENZIES, WILLIAM 
William Menzies was born in Edinburgh on 27 April 1795. 
He was the eldest son of John Menzies, First Solicitor of 
Customs at Leith, and his wife, Barbara Laird of Dumbar­
ton. He was educated at the local academy, and graduated 
at the University of Edinburgh. In 1813 he was elected 
as a member of the Edinburgh Debating Society, and be­
came an extraordinary member in 1816. In 1817 he joined 
the Pitt Club of Scotland. He was admitted to the Facul­
ty of Advocates on 1 June 1816. While practising at the 
Edinburgh Bar, he became a trooper in the Edinburgh Light 
Horse. He was also a member of the Royal Company of Arch­
ers, being one of the sixteen archers upon whom the free­
dom of Musselburgh was bestowed in 1820. In 1826 he was 
admitted as a Burgess and Guild Brother of the Burgh of 
Dumferline. He was acquainted with Sir Walter Scott, and 
became an esteemed friend of Scott's biographer, John Gib­
son Lockhart. Very little is known about his practice at 
the Bar, apart from the fact that he earned £715 in 1826. 
In 1827 he refused an offer of the Attorney-Generalship 
at the Cape, but accepted the senior puisne judgeship of 
New South Wales. However the Colonial Office felt that 
his training in Civil Law would be more valuable at the 
Cape, and he was offered the senior puisne judgeship. He 
accepted the appointment on the understanding that he was 
to be considered eligible for the Chief Justiceship when 
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Cape, he spent some time in London where he acquainted 
himself with the laws and judicial system of the colony. 
His request for a copy of the Statutes of India was, how­
ever, unable to be fulfilled. He was also of the opinion 
that 'it was essentially important to the peace of the 
colony, as well as the favourable reception and popular­
ity of the new judicial system to be introduced, that 
the laws by which the press was in future to be regulated 
were to be settled and defined'. On 30 April 1829 Ord­
inance 60 was duly promulgated. It brought press free­
dom to the Cape and gave the judges the power to decide 
whether a matter was libellous or not. On 7 August 1827 
he set sail for the Cape on the vessel Hope. He reached 
the Cape on 9 October. On 10 December 1827, he took the 
oath of allegiance, together with the other judges, at 
Government House. He took his seat in the newly created 
Supreme Court on 1 January 1828. At the outset Menzies 
'unremittingly devoted himself to the task of dispelling 
the confusion which had arisen by the introduction of the 
new jUdicial system... which had thrown the local juris­
prudence into a state of considerable uncertainty and 
confusion'. He also tried to settle the decisions of 
the court upon a secure basis, and spent most of his 
spare time compiling his reports. The manuscript reports 
were recognized as precedents by the Supreme Court and 
were frequently referred to by the Bench and Bar. He 
was always willing to permit use being made of them, and 
he intended to have the reports published. On his death 
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the inhabitants of Cape Town petitioned the government to 
purchase the manuscript for purposes of publication. How­
ever the petition was not granted and the reports were on­
ly published in 1870. On 23 February 1828 Menzies married 
Ann Helena Christian, the daughter of Captain Hood Hanway 
Christian. Menzies was responsible for drafting many of 
the important Ordinances which appeared in the Cape Stat­
ute book. According to Graham Botha, 'the chief part of 
the most material alterations and amendments on the law 
of the colony and on the system of administration of jus­
tice within it, originated with him, and the drafts of 
e Ordinances and Rules of Court by which they were eff­
ected, were framed solely by him'. In 1839 when Anthony 
Oliphant, the Attorney-General, was promoted to the off­
ice of Chief Justice of Ceylon, Menzies protested that 
his claims to promotion had been overlooked. In the foll­
owing year, upon the death of Sir Anthony, he applied to 
be appointed to fill the vacancy of Chief Justice of Cey­
lon. However Sir Andries Stockenstrom entered into a 
controversy with Menzies, regarding the latter's conduct 
towards the Chief Justice. Stockenstrom imputed that 
Menzies and his wife had taken a hand in instigating the 
rumours that Sir John Wylde had been having an unnatural 
relationship with his daughter. A lengthy correspondence 
passed between Menzies and Stockenstrom, which was sub­
sequently published in 1840 under the title Notice of a 
Narrative of a correspondence, etc., between the Hon. Mr. 
Justice Menzies and Sir Andries Stockenstrom, Bart. Al­
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though Menzies refuted all the insinuations made against 
him, it probably cost him the much sought after promotion. 
In 1842 Menzies was involved in what has been described 
as 'one of the most remarkable isodes in which a judge 
has en involved'. He cross the river at Allemans 
Drift and, purporting to act under the Cape of Good Hope 
Punishment Act, proclaimed the whole of the country North 
of the river to be Briti territory. He did so in or­
der to forestall Jan Hocke and his followers from pro­
claiming the territory a republic. Sir rge Napier, 
the Cape Governor, did not approve of e judge's extra­
judicial action and he repudiated the whole proceeding as 
being unauthorized. However he was convinc that Menzies 
had acted solely for the preservation of peace and re­
pression of crime. Menzies was of an impetuous nature 
and had an irritable temper. Advocate Cloete (after­
wards Judge), also of a hasty temperament, once challen­
ged Menzies to a duel. The coolness and apparent insens­
ibility of Judge Menzies to the feelings of others were 
often manifest. It is said t he once pass sentence 
of death on a murderer, ending th the usual words, 'And 
may the Lord have mercy on your soul', and without hes­
itating for a moment went on; 'Go on with the next case'. 
However he was not devoid of a certain amount of humour. 
Judge Menzies was one of the staunchest defenders of tne 
Roman Dutch Law. From his thorough knowledge of the Scot­
tish and Roman Law, he appreciated the 1 al system at 
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it in line with the Law of England, he endeavoured as 
far as it lay in his power to uphold the traditions of 
the Roman Dutch Law. His indefatigable energy was one 
of his characteristics, and on circuit he frequently sat 
on the Bench without any interval from nine in the morn­
ing until one or two o'clock in the morning of the foll­
owing day. When he set out on his last circuit in Sept­
ember 1859, he was in indifferent health. He sat on the 
Bench for the last time at Burghersdorp on 29 October. 
From there he proceeded to Colesberg, and, unable to 
reach it on the 31st, he put up at a farm twenty-four 
miles from his destination. That night he ate nothing 
and suffered considerably. Punctually at six he was ready 
to start off. Two or three times the driver stopped the 
phaeton because of the judge's suffering, but he was told 
to proceed. Dr. Barclay, 'a steady intelligent Scot', 
had ridden on horseback all the way from Grahamstown to 
accompany the judge from stage to stage. Colesberg was 
reached at noon, and the street was filled with farmers 
and others waiting for the opening of the court. Arr­
iving at the residence appointed for the judge, Menzies 
attempted to rise but fell back on his seat. He was lif­
ted out of the phaeton and carried inside. The doctor 
attempted to administer some remedies, but he never ral­
lied, and died ten minutes after he had been carried into 
the house. In 1891 the following reference was made in 
the Law Journal at p.155j 
'In Mr. Justice Menzies the Supreme Court of that 
time possessed a veritable giant of strength. He 
may be said to have been the first great interpreter 























and expounder of Roman-Dutch Jurisprudence as it 
has been handed down to us, and is still followed 
by us. It is impossible to read the three volumes 
of Menzies' Reports without at once noticing and 
recognizing the master mind of this singularly able 
and powerful lawyer, who has indelibly left his stamp 
on the jurisprudence of our country. It was not Eng­
lish Law but that of the Netherlands that Menzies 
and his colleagues so ably administered in their 
day. A glance at the reported cases establishes 
is beyond all contradiction. I 
Unfortunatly no portrait or written account of Judge Men­
zies exists. However he appears to have been a man be­
low 	 the average stature and of ruddy complexion. His 
son 	 remembers him as a clean-shaven man, inclining to 
stoutness and looking the country gentleman type. He 
could not dent his nationality, because his speech was 
as broad as that of any Scotchman. 
* 	 A.A. Roberts, A South African Legal Bibliography, 
Pretoria: Wallachs, 1942, p.371-2; G.Graham Botha, 
The Honourable William Menzies 1795-1850, South 
African Law Journal, vol.33, 1916, p.385. 
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MUSGRAVE, WILLIAM 
William Musgrave was born in London on 26 September 1792. 
He was the younger son of Christopher Musgrave, and be­
longed to a Cumberland family with connections in the 
West Indies. On 13 July 1809 he entered the Inner Tem­
ple at the age of sixteen, and was called to the Bar on 
14 June 1814. On 1 November 1818 he was appointed Solic­
itor-General of Antigua, Barbuda and Montserrat. On the 
arrival of Sir Benjamin D'Urban as Governor-in-Chief, a 
friendship arose between the two men. On 12 August 1823 
Musgrave was promoted to Attorney-General, and married 
D'Urban's daughter in Antigua. On 17 October 1836 Mus­
grave and his family set sail for the Cape and arrived 
at Table Bay two days before Christmas. He was admitted 
as an advocate on 30 December 1836. From 16 March to 16 
September 1839 he acted as Attorney-General, and on 12 
October 1843 he was elevated to the Bench. Judge Mus­
grave proved to be a popular figure on the Bench. He 
was described as 'a perfect gentleman-always courteous 
and imbued with a strong sense of decorum-dignity ever 
surrounded the Bench on which he had his seat~ and he 
never forgot himself,neither the Press nor the public 
ever found just occasion to reprehend his conductl. 
Musgrave was often accused of erring on the side of len­
iency when meting out punishment to criminals, and the 
disparity between his sentences and those of his coll­


















of the Committee of Inquiry into the judici establish­
ment of 1845. As a lawyer he was considered ISOU 
thorough and conscientious, though slow in coming to a 
conclusion ' . He made no display of rhetoric in his judg­
ments, which were short and strictly to the point. In 
the 	famous case of (1849) 
5 Searle 373, he was 
John Wylde and Judge Menzies, during which he reatened 
to leave the Bench. He was noted for his kindness and 
ilanthropy, and played a prominent rt in the social 
life of the colony. He served as a member of the Council 
of the South African College and took a great interest in 
educational matters. He was a supporter of representative 
government, and when Parliament met for the first time in 
1854 he was called upon to swear in the members of the 
Legislative Council. Immediately afterwards he departed 
on circuit. However e strain was too great and he was 
unable to complete the circuit. He died at his home in 
Wynberg on 6 October 1854 at the age of sixty-two. 
* 	 A.A.Roberts, A South African Legal Bibliography, 
Pretoria: Wallachs, 1942, p.372; F.St.Leger, The Hon. 
Mr.Justice William Musgrave, South African Law Journal, 
vol. 54, 1937, p.279; A.F.Hattersley, William Musgrave, 
in D.W.KrUger, Dictionary of South African Biography, 
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SHEIL, JOHN DEVONSHIRE 
John Devonshire Sheil was born in Dublin in 1855. On com­
pleting his education he obtained a commission in the 4th 
Royal Dublin Fusiliers. In the late seventies his reg­
iment was sent to the Cape, and he saw active service in 
the Basuto War of 1880 - 1881. After returning to Ire­
land he gave up his commission and join the Inner Tem­
ple on 17 May 1886. He was called to the Bar on 15 May 
1889 and return to Cape Town where he was admitted as 
an advocate. In 1891 he brought out the first volume of 
the Shiel's Reports, which were printed and published by 
e Cape Times. The reports, subsequently known as the 
Cape Times Law Reports, were personally prepared and 
ited by Sheil until his elevation to the Bench in 1902. 
In 1896 he was appointed Assistant Law Adviser to the 
Crown. He proved to be a most efficient draftsman and 
was invaluable as an adviser to the Law Department. After 
taking long leave in 1900, he returned to his duties and 
helped in re-organising the Department. On 1 July 1902 
he was elevated to the Bench and was assigned to the East­
ern Districts Court. As a judge he was held in high re­
gard by all. He was also regarded as a sound lawyer, and 
had a thorough knowledge of the case law. His long ex­
perience as a prosecutor 'equipped him well for his duties 
in criminal work and his persistent determination to arr­
ive at the root of every matter fore him made him sing­
ularlv fitted for judicial office'. In private life he 
I 
511 
was 	 a genial personality and took a keen interest in all 
forms of sport. He was an ardent Roman Catholic and was 
described as a 'fine man, with a fine brain and not a 
single enemy'. He retired on 25 July 1913 and died at 
Muizenberg on 26 March 1935. 
* 	 A.A. Rober ,A South African Legal Bibliography, 
Pretoria: Wallachs, 1942, p.375; F.St.Leger, The 
Honourable Mr. Justice J.D.Sheil, South African Law 
Journal, vol.54, 1937, p.143. 
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SHIPPARD, SIR SIDNEY GODOLPHIN ALEXANDER 
t 
Sidney Godolphin Alexander Shippard was born in Brussels, 
Belgium on 29 May 1837. He was the eldest son of Captain 
lliam Henry Shippard of the 29th Regiment, and his wife, 
Elizabeth Lydia Peters. He was educated at King's Coll­
ege School, London, and Oxford University, where he took 
a B.A. degree in Law and Modern History in 1863. This 
was followed by the B.C.L. and M.A. degrees in 1864. He 
was called to the Bar by the Inner Temple on 26 January 
1867 and sailed for the Cape, where he was admitted as an 
advocate on 18 August 1870. After practising for a short 
time in Cape Town he moved to Kimberley. On 25 January 
1873 he was appointed acting Attorney-General, and on 17 
August 1875 the appointment was made permanent. In 1878 
he was appointed acting Recorder. He went to Oxford the 
following year and obtained the D.C.L. degree. On his re­
turn to the Cape, he commenced practice in Grahamstown, 
where he was appointed to the Bench on 20 April 1880. He 
resigned early in 1885 and represented Britain on the 
joint Commission which sat in Cape Town to determine Anglo­
German claims to territory acquired before Germany had 
established control over Angra Pequena and the West coast. 
On 1 September 1885 he was appointed Administrator and 
Chief Magistrate of British Bechuanaland, and Deputy­
Commissioner of the Bechuanaland Protectorate. He was 
created a C.M.G. in 1886 and K.C.M.G. in 1887. He re­
tired on 16 November 1895, when British Bechuanaland was 
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annexed to the Cape Colony. On 21 April 1898 he joined 
the Board of Directors of the British South Africa Com­
pany. He was a talented lawyer and left an impression 
on South African jurisprudence. On the Bench he was 
dignified, courteous, thorough, learn and sound. Ap­
art from his thesis entitled Dissertatie de vindicatione 
rei tae et traditione, he published a report on the 
case Merriman v. Williams in 1879. He was a member of 
the Colonial Institute and the Royal Geographical Society. 
On 19 January 1864 he married Maria Susanna StockenstrBm, 
e second daughter of Sir Andries StockenstrBm, who left 
him with three children when she died in 1870. On 18 
February 1894 he married Rosalind Sanford, daughter of 
W.A.Sanford, of Somerset, England, who survived him with 
four children. He died in England on 29 March 1902. 
* 	 A.A. Roberts, A South African Legal Bibliography, 
Pretoria: Wallachs, 1942, p.375i Sir Sidney Shippard, 
South African Law Journal, vol.19, 1902, p.123i 
A.L.Harington, Sir Sidney Godolphin Alexander Shippard, 
in D.W.Kruger, Dictionary of South African Biography, 
Cape Town: Tafelberg, 1972, vol.2, p.662. 
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SMITH, CHARLES THOMAS 
Charles Thomas Smith was born in London on 20 November 
1823. He was e el st son of Charles Smith, of Ful­
ham. He was educated at the Western Grammar School, 
Brompton, and in Germany. He entered the Inner Temple 
on 2 June 1842, and was called to the Bar on 30 April 
1857. The greatest part of his life between these dates 
was spent at Cambridge, first as.a student and subsequent­
ly as a tutor. In 1847 he obtained a B.A. degree with 
honours in mathematics. He was a good oarsman and was 
Cambridge cox in the 1854 boat race against Oxford. Af­
ter his call to the Bar, he joined the Norfolk Circuit, 
and was subsequently a member of the Home Circuit. In 
1866 he was a candidate for the office of Recorder at 
PulQ Pinang, but owing to his mother's illness he had to 
abandon the idea of going to the East. In 1869 he edited 
The Lawyers' Companion. He was a good marksman and for 
a number of years was a member of the Inns of Court Vol­
unteers. On 10 February 1869 he was appointed a judge 
of the Cape Supreme Court, and was assigned to Grahamstown. 
He was the last judge to be appointed directly by the 
Home Government. During his residence at Grahamstown he 
took a keen interest in community matters and was the 
founder of the Eastern stricts Rifle Association. He 
applied himself to the study of Roman Dutch Law and ac­
quir a knowledge of the Dutch language. In 1872 he 
married Emily Greathead, the second daughter of J.B. 
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Greathead, a former member of the Legislative Council. 

In 1875 he was the recipient of an honorary L.L.D. deg­

ree from the University of Cambridge. During the 1877 

rebellion he took an active part in raising the equipment 

of the Grahamstown Volunteers, and was instrumental at 

the conclusion of the war in securing the nucleus of a 

fund for the purchase of a building, for the use 

of the Public Library. In 1880 he was transferred to 

Cape Town, where he retired on 12 April 1892. He be­

came senior puisne judge in 1887, and on three occasions 

he acted as Chief Justice and President of the Legi t ­

ive Council. He was a member of the South African Lib­

rary Committee, and was on the Council of the South 

African College. He did much to encourage higher educ­

ation, and served the University of the Cape of Good Hope 

as member of Council, President of Convocation and exam­

iner. He was Vice-Chancellor of the University from 1889 

to 1893, and was elected Chancellor in 1898. s judg­
ments were marked by 'a sound knowledge of law and strong 

common sense'. He died at Rosebank on 10 February 1901. 

* 	 A.A. Roberts, A South African Legal Bibliography, 
Pretoria: Wallachs, 1942, p.227i The Late Hon. Charles 
Thomas Smith, South African Law Journal, vol.18, 1901, 
p.227; B.J.T.Leverton, Charles Thomas Smith, in D.W. 
Kruger, Dictionary of South African Biography, Cape 
























SOLOMON, SIR WILLIAM HENRY 
William Henry Solomon was born in Philippolis on 25 t­
ember 1852. He was the son of the Rev. Edward Solomon, 
and his wife, Jessie Mathews, a niece of Dr. Philip. 
He was educated at Lovedale, the Bedford Public School 
and the South African College. In 1871 he won the Por­
ter Scholar ip, which enabled him to enter Peterhouse 
College, Cambridge. Poor health prevented him from com­
pleti a Mathematical Tr s, and he was awarded an a 
rotat degree. He was called to the Bar by the Inner Tem­
ple on 17 November 1877 and returned to the Cape, where 
he was admitted as an advocate on 12 ril 1878. After 
practising for a short t at Cape Town, he moved to 
Kimberley. In 1879 he published a translation of rt 
of Voet's Commentarius ad Pandectas. On 1 October 1883 
he was inted rcuit Prosecutor, a post which later 
became known as Assistant Legal Adviser to the Crown. 
He retained this post until his appointment to the m­
rley Bench on 1 Ju 1887. He was characterized at 
the Bar 'by his grasp of a case, his lucidity of expres­
sion, and an unerring logic', He was transferred to the 
Eastern Districts Court in March 1896, where he remained 
nally until 28 March 1902. During the last eighteen 
months of this period he served as President of the Spec­
ial Court appointed under e Indemnity and ecial Tri 
unals Act of 1900. On 29 March 1902 he was appointed to 




patch to Chamberlain, Lord Milner referred to Solomon as 
lone of the best men on the Colonial Bench'. With the 
advent of Union, he was appointed to the App late Divis­
ion of the Supreme Court. In 1913 he was made a K.C.M.G., 
and in 1914 a K.C.S.I. On 1 March 1927 he became Chief 
Justice, and was sworn in as a Privy Councillor in April 
1928. He retired in 1929 and received an honorary L.L.D. 
degree from the University of Cape Town. His work as a 
judge of the Special Court was no enviable one. He was 
accus of undue severity by some; by others, ain, of 
excessive leniency. He deliver many authoritative judg­
ments while sitting as a judge of the Transvaal court. 
But it was as a judge of appeal, in particular, that he 
showed his versatility as a jurist. ke Lord de Vill­
iers, he was a judge rather than a jurist, and without 
fear or favour he was fair to all the parties appearing 
be re him. Among his most characteristic qualities were 
'his sincerity, patience, balance, caution, courage and 
wisdom'. He was, however, known among the advocates as 
a 'difficult judge'. Apart from warm-hearted loyalty to­
wards his friends, he was also endowed with a particular­
ly fine sense of humour. However occasionally his sense 
of humour lost its delicacy and resulted in a sardonic 
expression and a sarcastic tongue. After his retirement 
he settled in Wales for the sake of his health. He died 
of a heart attack and was buried in the Brookwood cemetery, 
London, on 16 June 1930. His wife, Maud Elizabeth Christ­
ian, daughter of H.B.Christian, or Port Elizabeth predec­
eased him. 
* 	 A.A.Roberts, A South African Leg Bibliography, 
Pretoria: Wallachs, 1942, p.376; The Hon. W.H. 
Solomon, South African Law Journal, vol.21, 1904, p.189; 
M.J.Swart, William Henry Solomon, in D.W.Krilger, 
Dictionary of South African Biography, Cape Town: 










Andries Stockenstrom.was born in Graaf inet on 22 April 
1844. He was the second son of Sir Andries Stockenstrom, 
and his wife, Elsabe Helena Maasdorp. He was educated at 
King's College, London, and took his degree at the London 
University. He then proceeded to Germany where he stud­
ied jurisprudence. On 17 November 1865 he was called to 
the Bar by the Middle Temple, and on 20 Mar 1866 he was 
admitted as an advocate of e erne Court. ter 
a ort spell in Cape Town, he moved to Grahamstown where 
in a very short time he became recogniz as a 'most pop­
ular and able advocate'. On 24 r 1867 he married 
Maria rietta, daughter of J.H.Hartzenbu , member of 
e House of Assembly for Graaff-Reinet, a in the foll­
owi r the birth of his son added to his responsibil­
es. At about the same time his ther-in-law suffered 
financial collapse, and he was oblig to care r the 
On 10 September 1875 he was appoin Judge of 
the Gr land West Land Court. He worked under great 
strain at high pressure and was subjected thereafter to 
bitter criticism. To ease his distress, Sir Bartle Frere, 
the Governor, agreed to support his ea a 11 
Royal Commission of Inquiry into his conduct. However 
the Colonial Office refused on the grounds of 'Mr. Stock­
enstrom's high reputation for the conscientious di rge 
of his official duties'. In 1876 he unsuccess 1 con­
tes the Grahamstown Parliamentary seat. On 22 ust 
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1877 he was appointed Attorney-Gener , and held the off­
ice without a seat in Parliament until the dismis of 
e Molteno Ministry on 5 February 1878. He successfully 
contested the Albert seat in the 1878 Parliamentary elec­
tions, and retained it until he was elevat to e Bench 
of the Supreme Court on 22 September 1879. In March 1880, 
despite ill-health, he went on circuit. However he coll ­
apsed at Swellendam and died on 22 March, which was the 
date of his irty-sixth birthday. It is interesting to 
note that he was born on the 22nd, his on child was 
born on e 22nd, he was appointed Attorney-General on 
e 22nd, he was elevated to the Bench on the 22nd, 
he died on the 22nd. As a lawyer he had a great reput­
ation, although during his short period on the Bench few 
cases of importance came before him. In private life he 
took a keen interest in public affairs and served on num­
erous committees. At the time of his death he was a mem­
of the Council of the University of the Cape of Good 
Hope. At Cape Town he commanded the Cavalry Troop. As 
a man he was popular with all. In the words of Lord de 
Villiers, his outsta ing qualities were 'fearless hon­
es and a thorough devotion to duty'. 
* 	 A.A. Roberts, A South African Legal Bibliography, 
Pretoria: Wallachs, 1942, p.377; F.St.Leger, The Hon. 
Mr.Justice Andries Stockenstrom, South African Law 
Journal, vol. 53, 1936, p.259i W.A.Maxwell, Andries 
Stockenstrom, in C.J.Beters, Dictionary of South ican 
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UPINGTON, SIR THOHAS 
Thomas Upington was born in Coun Cork, Ir and on 28 
October 1844. He was the eldest son of Samuel Upington, 
1 an Irish country gen eman, and his wife,Mary rrant. 
I 
I After attending the Mallow Public School and the Cloyne 
Diocesan School, he entered Trini College, Dublin on 
11 October 1861. He obtained his B.A. degree in 1865, 
and was called to the Irish Bar in 1868. As a result of 
ill ealth, he decided to emigrate to the Cape Colony in 
1874. Prior to his departure, he was admitted to the M.A. 
I degree. In 1872 he marri Mary Guerin, of Edenhill, Mal­low, in County Cork. They had three sons and two daught­j 
I ers. Immediately on landing at the Cape on 12 October 1874, he was admitted as an advocate of Supreme Court. 
He gradually recovered his health soon established 
himself as a power I speaker and successful counsel. In 
1878 he was elected to represent Colesberg in the House 
of Assembly, and was appointed Attorney-General in the 
Sprigg Ministry. In 1879 his failure to remove the Koe­
gas trials to Cape Town was severely criticiz When 
e Sprigg nistry fell in May 1881, he became leader of 
the opposition. On 13 May 1884 he was c led on to form 
a Ministry and succeeded Scanlan as Premier. In November 
1886 he was allowed to resign from the Premiership, but 
continued to hold office as Attorney-General. In 1887 he 
accompanied Hofmeyer and de Villiers to the Coloni Con­
ference in London. He was knighted in recognition of his 
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services. With the fall of the Sprigg nist in July 
1890, he was obliged to give up the Attorney-Generalship. 
His health at this time was far from satisfactory, and 
he accepted a seat on the Bench in April 1892. In Jan­
uary 1896 the Rhodes Ministry fell, and Sir Thomas, after 
four years on the Bench, resigned in order to become Att­
orney-General. He held the portfolio until April 1898, 
when his health compelled his resignation. He died at 
his home in Breda Street, Cape Town on 10 Dec er 1898. 
As an advocate 'he approached very near to the ideal, be­
ing a master of every department of the advocacy'. How­
ever his years on the Bench were not particularly disting­
uish It is understood that 'he never once differed 
from the rest of the court upon any question of 
Although he excell in handling witnesses, his legal 
learning was not profound. Lacking the temper of a great 
judge, he showed a distaste r inevitable social isol­
ation and for what seemed to him 'the boring dignity' of 
judicial life. In earlier life he had been fond of crick­
et and hunting, and was seldom absent from race-meetings. 
In social life he excelled, having 'all the qualities of 
a successful raconteur-slow and measured speech, a good 
voice, a clear, retentive memory, and an intense apprec­
iation for the humorous episodes of life'. In politics 
he was said to have been most 'versatile'. His eldest 
son, Beauclerk Upington, later became a leading criminal 
lawyer. 
* 	 A.A. Roberts, A South African Legal Bibliography, 
Pretoria: Wallachs, 1942, p.379i F.St.Leger, The 
Honourable Sir Thomas Upington, South African Law Journal, 
vol.53, 1936, p.l; A.F.Hattersley, Sir Thomas Upington, 
in D.W.Kruger, Dictionary of South African Biography, 
Cape Town: Tafelberg, 1972, vol.2, p.758. 
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WATERMEYER, EGIDIUS BENEDICTUS 
Egidius Benedictus Watermeyer was born in Cape Town on 21 
August 1824. He was the second son of Fr erick Stephanus 
Watermeyer, and his wife, Anna Maria Ziervogel. He atten­
ded Charles Gray's School, and was a pupil of the Rev. 
Edward Judge. He made such rapid progress that was 
soon able to correspond with his brother, Fred, in ass­
ical Greek. In 1841 he was sent to the Netherlands, where 
he studied law at Leiden University, obtaining a doctorate 
cum laude in 1843 with his Dissertatio de Jure Patronatus. 
He moved to London, where he entered the Inner Temple and 
was call to the Bar in 1847. He returned to the Cape 
and was admitted as an advocate on 26 October 1847. On 
9 December 1848 he married Johanna Catharina Henrietta 
Reitz, the eldest daughter of Gysbert Jan Carel Reitz, a 
notary of Cape Town. He never had to wait for work and 
from the start he threw his whole energy into his pro­
fession. He practised at the Bar for seven years and he 
appeared in practically every case of importance during 
that period. In 1854 he was elected to the newly estab­
lished Parliament as the representative for Worcester. 
He resigned his seat on 13 October 1855, when he re­
ceived an acting appointment to the Bench. On 13 Novem­
1857 the appointment was made permanent. s mental 
qualifications were eminently suitable for the Bench and 
he made an excellent judge. It was not long before law­
yers and e public recognized that he was a force to be 
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reckoned with in the legal and intellectual sphere. 'HiS 
power of reasoning was very strong~ nothing was too subt­
le, nothing too large for his intellectual grasp; he de­
tected sophistry almost ins nctively, and e clear 
and easy sentences in which he used to brush away its 
webs were the delight of those who listened to him'. He 
possessed a phenomenal memory which was of the greatest 
value in the days before the publication of local reports. 
On the Bench he was most courteous and patient and was 
never known to exhibit s ns of temper or irritation. 
His gentle conduct is all the more remarkable when it is 
born in nd that he suffered from gout. Judge Cole re­
lates how he had seen h 'carried into the court in 
Grahamstown unable to put his foot to the ground, and ev­
idently in torment, yet he sat perfectly quiet, and, 
though the wr i thing of his features often showed the ag­
ony he was sufferi , he never uttered an angry or impat­
ient word, and did a whole day's work without a complaint'. 
He possessed another valuable attribute~ 'the power of 
expressing himself in the most terse and concise language'. 
One of his faults, however, lay in his love for 'elaborate 
judgments'. This at times led him into trouble and judg­
ments were reversed on appeal, because he sometimes de­
cided a case on some point not taken in argument. He 
was highly sensi ve to the sufferings of others and it 
was said that he was 'too soft-hearted in sentencing crim­
inals'. In addition to his contributions from the Bench, 
to Judge Watermeyer must go the distinction of publishing 
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the first volume of Cape law reports in 1857. He took a 
keen interest in matters not connected with law. He was 
the first person in South Africa to study the archival 
records purely for their historical significance. His 
Three Lectures e under overn­
~~~~~~~~~~~~~__~~~~~~~, which were published 
racterized by a comprehensive study of 
archival sources. It was largely due to his efforts that 
steps were taken to save the Cape archival records from 
total neglect and ruin. In 1859, together with William 
Porter, he published a work entitled Community of Proper-
Law of Inheritanc of Good 
He took a great interest in education and was mainly res­
ponsible for the establishment of the Board of Public Ex­
aminers in Literature and Science in 1858. He acted for 
many years as its President and Examiner in Law. In 1861 
he was appointed Chairman of the important Commission 
whose Report on the Educational System of the Cape Colony 
appeared in 1863. To the end of his life he remained a 
great scholar. Translations from German poetry and his 
own erudite essays made up the bulk of his literary out­
put. In 1877 Selections from the writings of the late 
E.B.Watermeyer, with a brief sketch of his life was pub­
lished by Juta. In 1864 his brother Frederick Watermeyer 
died and he f t the loss acutely. In March 1865, his 
wife, who was accompanying h on circuit, died of a 
'malignant form of diptheria'. He never recovered from 
e double blow. He took leave and went to Europe in 
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1867 in an attempt to recover his health. However he was 
a broken man and he died in London on 21 September 1867. 
* 	 A.A. Roberts, A South African Legal Bibliography, 
Pretoria: Wallachs, 1942, p.382; F.St.Leger, Mr. Justice 
E.B.Watermeyer, South African Law Journal, vol. 52, 1935, 
p.135; Mr.Justice E.B.Watermeyer, Union Law Review, 
1910, p.364; Egidius Benedictus Watermeyer, in D.W. Kruger, 
Dictionary of South African Biography, Cape Town: 







WYLDE, SIR JOHN 
John Wylde was born in London on 11 May 1781. He was the 
eldest son of Thomas Wyl , a wealthy London solicitor, 
and belonged to a distinguished legally. His youngerf 
brother became Lord Chanc lor, and hist 
Baron in the Court of the Exchequer. He 
St. Paul's School, where he became hea 
Trinity College, Cambridge in 1799, and 
degree 1805. In the same year he was 
nephew sat as a 
was educated at 
boy. He entered 
obtained the B.C.L. 
called to the Bar 
by the e Temple. On 16 July 1805 he married iza­
beth Moore. He enter the chambers of Mr. Jos Chitty, 
a leading special pleader, and in due course commenc 
practice in the Court of Common Pleas. with the support 
of his ther and his brother, who h recently been ad­
tted as a solicitor, he built up a large practice. In 
1815 he was appointed e-Advocate of New South Wales, 
and he settled with his wife and family in Sydney. As 
Judge-Advocate, he was both Chief Justice and Prosecutor. 
His bi raphers give conflicting accounts as to whe r 
he was successful in discharging his dual offices. Accor­
ding to one account, he discharged his duties 'with credit 
and satis ction to all'. This is rted by the glow­
ing tribute which was id to him at the final sitting of 
the court. On the other hand it is stated that his stay 
in Australia 'was not an entirely happy one'. It appears 
that the anomalies of his position as judge and prosec­






ears to have made an unfavourable impression on the Crown 
Commissioner, J.T.Bigge, who, in 1822, accused him of 'bi­
as, of delivering obscure judgments and of employing re­
lations on duties connected with his office ' . In 1824 
he was in rmed that the court was to be aboli ed, and, 
at the same time, he was promised a better appointment 
when it became vacant. He returned to England, where he 
obtained a D.C.L. degree at Cambridge in 1827. In 1827 
he was appoint Chief Justice of the Cape of Good Hope. 
He was knighted at his own request, before departing for 
the Cape, which he reached in November 1827. He was 
joined by his el st daughter, Jane izabeth, and five 
of his sons. s wife remained in Australia with the 
rest of his family. His nephew was also taken in as a 
member of the household, and was appointed as his clerk. 
The office was subsequently filled by his son. On 10 
December he took the oath of allegiance at Government 
House, and on Tuesday, 1 January 1828 he pres ed over 
the first sitting of the newly constituted Supreme Court. 
s task was not an easy one as the law was in a state of 
confusion and uncertainty. Although he was not a great 
lawyer, 'he exhibited much judicial aptitude' and ex­
celled in the trial of criminal cases. He was scrup­
ulously ir, but tended to have heated arguments with 
counsel. He was a staunch supporter of the jury system 
and, in particular, the grand jury. However, together 
with Judge Menzies, he ruled that the jurors had to under­
stand the English language. In his judicial work, he was 
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'most careful and painstaking, persistently following up 
each set of facts and train of thought'. His notes, which 
were meticulously recorded, formed the basis for the first 
two volumes of Searle's Reports. In delivering judgment, 
lit was easy to see, from the copious and well considered 
memoranda with which he was supplied, that no labour had 
been spared in mastering the leading facts, or, indeed 
the most minute detail'. In 1834 he suffered a financial 
setback when his salary was reduced from £2,500 to £2,000 
in the interests of economy. When the Second Charter of 
Justice was implemented in 1834, he was obliged to take 
his turn in conducting the half-yearly circuits. He was 
also deprived of the patronage over the minor officers 
of the court. In Letterstedt v. Mo an and others (1849) 
5 Searle 373, he stamped out of court after some sharp 
and undignified exchanged with Judge Musgrave. He en­
joyed excellent health up to his seventy-fifth year, at 
which time it was said that he had never once been absent 
from work on the grounds of indisposition. On 30 August 
1855, he gave judgment in pik . Hamilton Ress & Co. 
(1855) 2 Searle 191, two and a half months after the hear­
ing, without referring to his notes. However four days 
later, while delivering judgment as judge of the Vice­
Admiralty Court, he suffered a stroke and had to be car­
ried out of the court. This was his last appearance on 
the Cape Bench after 27 years of continuous service. He 
retired on pension in October and in time recovered his 
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he never regained the use of his right arm and leg. He 
died at his horne, efield Lodge, on 13 December 1859. 
In private life, he retained a gay dashing disposition 
and was fond of entertaining. As a father he proved 
most devoted, making many personal sacrifices for the up­
bringing of his children. He went through periods of 
serious financial embarrassment, but on his death it was 
found that in addition to leaving a substantial estate, 
he had carried life insurance in England to the extent of 
£5,000. He was a gifted orator, although inclined to be 
rather theatrical. He was also an accomplished musician 
and a connoisseur of the arts. He was an enthusiastic 
supporter of education and contributed generously to var­
ious institutions, ranging from the Infants' School to 
the South African College. He was a shareholder and mem­
ber of the College Council from 1836 to 1855, holding off­
ice as Chairman from 1842 to 1853. He was also an ex 
officio member of the Council of Advice. His long-wind­
edness and his insistence on participating in all the 
Council's business, however, soon indicated the undesir­
ability of judicial interference in legislative measures. 
In November 1828, he was accordingly diplomatically re­
lieved of his duties as a member of the Council, although 
he continued to act as legal adviser to the Governor. Dur­
ing the Anti-Convict agitation, he advised the Governor 
that he did not have the authority to send the convict 
ship away_ The application of this advice nearly plunged 
the colony into civil war, and it severely shook the pub­
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lie's confidence in the Bench. However Sir John redeemed 
himself by suggesting that the Upper House of the pro­
posed Parliament should be elective. On the introduction 
of representative government, he was rewarded when he be­
came ex officio President of the Legislative Council. He 
occupied this position with distinction until his retire­
ment. In his public career, as might be expected, he 
was at times extremely unpopular. In 1831 unsavoury 
rumours concerning his private life began to circulate 
in the colony. According to the rumours, he had made his 
daughter pregnant and had concealed the birth of the child. 
On 25 September 1831 the Secretary for Colonies instruc­
ted the Governor to institute an official investigation 
into Sir John's private life. The investigation revealed 
that, if the rumours were not unfounded, they were cer­
tainly much exaggerated. It appeared that Sir John enjoy 
the pleasures of the table beyond, it was said, the lim­
its of temperance, and that he certainly lived beyond 
his means. With regard to the major charge, the lexpress­
ions 'infamous and malicious calumny' and the 'chatter of 
idle women l were not misplaced. The matter ended offic­
ially with the Governor's report, but there were many who 
thought that Sir John should have had an opportunity of 
publicly vindicating his character. Accordingly on 10 
April 1833, the members of the Bar and the side bar pre­
sented him with addresses in which they expressed their 
confidence in his innocence. In his private capacity Sir 
John was responsible for two leading cases. The first 
 ee
-
   
ta v -
islati





 r  t s  o
 IS
 
 u ra 
   -
er   
 -
 amo
  en' l -
i  
t  






case concerned his divorce proceedings. His wi had arr­
ived from Sydney in 1835, accompanied by the remaining 
members of their family, which now included a daughter 
who was born some three years after he had left Australia. 
He instructed his attorney to obtain an admission of ad­
ultery from his wife. However at the trial it was dis­
covered that the wrong date had been alleged for the 
adultery, and the court refused to grant the divorce. 
In delivering judgment, Menzies refused to follow a pre­
vious decision of the court which had granted a divorce 
in s lar circumstances. Evidence was later taken on 
commission in New South Wales and Sir John obtained his 
order on 23 February 1836. The second case concerned his 
will. However the court upheld the codicil, which Sir 
John had drafted, and his estate was administered in 
accordance with his last wishes. 
* 	 A.A.Roberts, A South African Legal Bibliography, 
Pretoria: Wallachs, 1942, p.384; F.St.Leger, Sir John 
Wylde, South African Law Journal, vol. 50, 1933, p.285; 
A.F.Hattersley, Sir John Wylde, in D.W.Kruger, 
Dictionary of South African Biography, Cape Town: 




CHRONOLOGICAL LIST OF CAPE COLONIAL ATTORNEY-GENERALS* 
A. OLIPHANT 1828, January 1839, 16 March 
W. MUSGRAVE 1839, March 1839, 15 September 
W. PORTER 1839, September - 1866, 17 March 
W.D. GRIFFITH 1866, March 1872, 30 November 
J.H. DE VILLIER3 1872, December 1873, 17 December 
S. JACOBS 1873, December 1877, 21 August 
A. STOCKENSTROM 1877, August 1878, 5 February 
T. UPINGTON 1878, February 1881 , 27 January 
J.W. LEONARD 1881 , January 1881 , 3 May 
T.C. SCANLEN 1881, May 1882, 30 June 
J.W. LEONARD 1882, July 1884, 12 May 
T. UPINGTON 1884, May 1886, 24 November 
T. UPINGTON 1886, November 1890, 16 July 
J. ROSE INNES 1890, July 1893, 3 May 
W. P. SCHREINER 1893, May 1893, 27 December 
H.H. JUTA 1893, December 1894, 9 September 
W.P. SCHREINER 1894, September - 1896, 12 January 
T. UPINGTON 1896, January 1898, 12 May 
T.L. GRAHAM 1898, May 1898, 13 October 
R. SOLOMON 1898, October 1900, 17 June 
J. ROSE INNES 1900, June 1902, 18 February 
T.L. GRAHAM 1902, February 1904, 21 February 
V. SAMPSON 1904, February 1908, 2 February 
H. BURTON 1908, February 1 9 1 0 , 30 Hay 
* Source of Reference : Ralph Kilpin, The Romance of a 
Colonial Parliament, London: Longmans Green, 1930. 
533 
APPENDIX 3 
CHRONOLOGICAL TABLE OF CAPE COLONIAL LAW REPORTS* 
CAPE SUPREME COURT AND COURT OF APPEAL 
1828 - 1849 MENZIES' REPORTS 3 VOLUMES 
1850 - 1867 SEARLE'S REPORTS 5 VOLUMES 
1857 WATERMEYER'S REPORTS VOLUME ) 
1861 - 1867 ROSCOE'S REPORTS 3 VOLUMES) 
1871 1872 II" 
1877 1878 	 II " 
1868 - 1869 BUCHANAN'S REPORTS ( 8 VOLUMES ) 
1873 - 1879 II " 
1880 FOORD' S REPORTS ( 1 VOLUME ) 
1880 - 1910 SUPREME COURT REPORTS (27 VOLUMES) 
1891 - 1910 CAPE TIMES REPORTS (20 VOLUMES) 
1880 - 1886 BUCHANAN'S APPEAL CASES ( 4 VOLUl'mS ) 
II II1904 - 1909 

EASTERN DISTRICTS COURT 

1880 - 1887 REPORTS OF THE EASTERN DISTRICTS COURT (23 VOLUMES) 

1891 1909 " " " 

HIGH COURT OF GRIQUALAND 

1882 - 1910 REPORTS OF THE HIGH COURT OF "GRIQUALAND (10 VOLUMES) 

* 	 Source of Reference: H.R.Hahlo and Ell son Kahn, The South 
African Legal System and Its Background, Cape Town : 
Juta, 1968, p.293-295. 
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